TEN YEARS AFTER 


The Desegregation Decision 


By HARRY S. ASHMORE, Chair- 
man of the Executive Committee, 
Fund for the Republic, and Director 
of Editorial Research and Develop- 
ment, Encyclopaedia Britannica. Mr. 
Ashmore was executive editor of the 
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Ashmore is author of three books: 
“The Negro and the Schools,” “An 
Epitaph for Dixie,” and “The Other 
Side of Jordan.” 


N the morning of May 17, 1954, 
O the laws of seventeen of the 
United States, and the federal 
statutes governing the District of Co- 
lumbia, required racial segregation in 
public education. By noon this legal ves- 
tige of slavery was invalid, the Supreme 
Court having proclaimed that the pub- 
lic schools of the vast region must be 
opened to Negroes. 

Predictions were freely made on the 
day outraged Southern _ politicians 
promptly labeled Black Monday, and 
they ranged from roseate to dire. Per- 
haps the only prophecy that has stood 
the test of ten troubled years is that of a 
judicial expert who forecast that the 
Brown decision would launch a genera- 
tion of litigation. 

Cases before local, state and federal 
courts turning on the Brown precedent 
now number in the thousands, and the 
tide is still rising. The reason, of course, 
is that the landmark decision was far 
more than a directive to desegregate 
five local school districts. It was, as the 
nine justices in a rare display of unanim- 
ity clearly intended, the enunciation of 
a public policy intended to rid the na- 
tion of every manifestation of overt ra- 
cial discrimination. 

The structure of law erected upon 
the Brown precedent is largely judge- 


made. The Congress, hamstrung by 
Southern intransigence and a sharp na- 
tional division of public opinion, only 
this year has seriously addressed itself 
to fundamental civil rights legislation. 
Still the cumulative reach of the court 
decisions is enormous, going far beyond 
the issue of segregation in education, 
which still remains central and unre- 
solved. 

In striking down the variety of legal 
devices by which Southern states have 
attempted to maintain their segregated 
schools, the Supreme Court has em- 
ployed the Fourteenth Amendment as 
its constitutional instrument. In the 
process it has abrogated states rights to 
impose federal standards not only upon 
the organization of the schools but upon 
the conduct of a wide variety of public 
functions. Time after time the Court has 
affirmed the federal government’s ob- 
ligation to uphold the Bill of Rights, no 
matter where its guarantees are being 
violated, or by whom. In practice this 
has meant that the reluctant executive 
branch has had to exercise police pow- 
ers in a fashion virtually unheard of be- 
fore 1954. In three states the Justice 
Department has been pushed to the ex- 
treme of taking over law enforcement 
from local officials with a massive show 
of arms. 


Ax the end of the decade the implica- 
tions of these developments loom far 
larger than the actual results. The cita- 
dels of segregation still stand across 
much of the South. But they are under 
constant attack now by an increasingly 
militant Negro leadership, solidly sup- 
ported by the Negro rank and file. And 
the Rights Movement itself is the direct 
product of the Brown precedent. Ne- 
groes everywhere read the 1954 school 
decision as a declaration that the essen- 
tial neutrality of the federal government 
in racial matters had come to an end. 
The law of the land now did not merely 
permit but affirmatively supported the 
minority’s crusade for equality, and in 
Arkansas, Mississippi, and Alabama Ne- 
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—Wide World. 


“The practice of racial equality 
can alter attitudes when argu- 
ment and moral suasion cannot.” 


groes would see the federal presence 
literally standing between them and the 
resistant white majority. 

Even before the leading edge of the 
Negro crusade impatiently departed the 
courtroom in favor of the sidewalk, 
events were forcing the Supreme Court 
away from its initial narrow application 
of the anti-discrimination precedent to 
official institutions and actions. The end 
of legal segregation did not mean the 
end of de facto segregation, and here 
the pattern in the nation at large dif- 
fered little from that in the South. Be- 
low the thin crust of the Negro middle 
class, the Negro mass was walled off 
from the white community as effective- 
ly, and in some ways more inhumanely, 
in the ghettoes of New York, Chicago, 
and San Francisco as it was in the “nig- 
gertowns” of Richmond, Atlanta, and 
Memphis. 


L, was in the private sector that the 
embattled Southern states proposed to 
erect their final defense against inte- 
grated education. The threatened last 
resort would be the total abandonment 
of the public system, with white chil- 
dren presumably attending white 
schools supported wholly by private 
funds. The obvious practical difficulties 
of the scheme have confined it largely 
to the oratorical level, but in Prince Ed- 
ward County, Virginia, the attempt ac- 


tually has been made. In its current 
session the Supreme Court will decide 
whether the Constitution can be read to 
require a once-sovereign state to pro- 
vide a free education for all of its chil- 
dren, whether or not a majority of white 
voters wants to tax itself for the pur- 
pose. 

The great sit-in campaign, aimed at 
forcing Negro admission to accommoda- 
tions called public although privately 
owned, also has forced the Supreme 
Court to take a new look at one of the 
most revered of all American institu- 
tions, private property. The issue here is 
whether an entrepreneur who makes a 
general offer of goods or services, 
whether he is operating Mrs. Murphy’s 
boardinghouse or Harry Truman’s hab- 
erdashery, can arbitrarily choose his 
customers. If the Court holds that he 
cannot, it will write a significant new 
definition of private ownership, with 
implications that go well beyond the 
immediate issue of race. 

It is quite clear that some of the Su- 
preme Court Justices have not been 
easy in their own minds about the great 
expansion of federal authority inherent 
in this progression. The unanimous vote 
in Brown has dwindled to five-to-four 
in some recent applications of the pre- 
cedent, and it is by no means improba- 
ble that the anti-discrimination majority 
may actually become a minority in the 
key public accommodations cases pres- 
ently looming large on the docket. 


IL; the Court should decide that it 
has, for the time being at least, reached 
the outer limits of the law, the Brown 
precedent will still stand as the great 
constitutional monument of our time. 
The Rights Movement, which it served 
as catalyst, is well past the point where 
it can be turned back by an adverse 
Supreme Court ruling. Indeed, it is be- 
ing argued in a nervous Congress that 
the need for civil rights legislation is 
not to advance the Negro cause, but to 
control and contain it. 

Underlying the surface tensions is a 
stern reality. The Brown precedent pro- 
vides for, and the minority is avidly de- 
manding, new relationships between 
whites and Negroes that are unaccepta- 
ble under prevailing white attitudes. 
This is a national, not a uniquely South- 
ern condition. Moreover the collision 
has come at a time when, in vital em- 
ployment areas affecting most Negroes, 
the economic growth that could amel- 
iorate the most immediate grievances 
has virtually come to a standstill. 

Ten years ago, when the Brown deci- 
sion came down, the shortage of man- 
power was such that the automobile 
manufacturers were sending teams 
south from Detroit to recruit Negro 
workers. This meant that an ambitious 


How the Court Saw It 


“Today, education is perhaps the most important function of state and 
local governments. Compulsory school attendance laws and the great 
expenditures for education both demonstrate our recognition of the impor- 
tance of education to our democratic society. It is required in the per- 
formance of our most basic public responsibilities, even service in the 
armed forces. It is the very foundation of good citizenship. Today it is a 
principal instrument in awakening the child to cultural values, in preparing 
him for later professional training, and in helping him to adjust to his 
environment. In these days, it is doubtful that any child may reasonably 
be expected to succeed in life if he is denied the opportunity of an educa- 
tion. Such an opportunity, where the state has undertaken to provide it, 
is a right which must be made available to all on equal terms. 

“We come then to the question presented: Does segregation of children 
in public schools solely on the basis of race, even though the physical 
facilities and other ‘tangible’ factors may be equal, deprive the children 
of the minority group of equal educational opportunities? We believe that 
it does.” 

—Chief Justice Earl Warren, in the unanimous decision of the United 
States Supreme Court in the case of Brown v. Board of Education, 
May 17, 1954. 


colored man at one stroke could escape 
the overt oppression of his Southern 
homeland, vastly improve his income 
and living standards and, perhaps most 
important of all, find a place in a skilled 
labor group where his status was equal 
to that of whites. This year the indus- 
try, harvesting the fruits of automation, 
will produce 25 per cent more automo- 
biles with 80 per cent of the 1954 work 
force, and Detroit, with a restless mass 
of unemployed Negroes, is one of the 
tinderboxes of racial unrest. 
Experience with the _ theoretically 


open school systems of non-Southern 
cities also has compounded Negro frus- 
trations. With most child-bearing white 
families safely ensconced in solidly 
white neighborhoods, the effort to re- 
distribute children to obtain an effective 
pattern of integration has required such 
drastic, essentially artificial devices as 
bussing children of both races long 
distances across crowded cities. Even 
where these experiments have been con- 
scientiously supported by schoo] and 
municipal officials, success has been lim- 
ited and white dissatisfaction wide- 


“A Clear Abuse of Judicial Power” 


“The unwarranted decision of the Supreme Court in the public school 
cases is now bearing the fruit always produced when men substitute 
naked power for established law. 

“The Founding Fathers gave us a Constitution of checks and balances 
because they realized the inescapable lesson of history that no man or 
group of men can be safely entrusted with unlimited power. They framed 
this Constitution with its provision for change by amendment in order 
to secure the fundamentals of government against the dangers of tempo- 
rary popular passion or the personal predilections of public officeholders. 

“We regard the decision of the Supreme Court in the school cases as a 
clear abuse of judicial power. It climaxes a trend in the Federal Judiciary 
undertaking to legislate, in derogation of the authority of Congress, and 
to encroach upon the reserved rights of the States and the people. 

“The original Constitution does not mention education. Neither does 
the 14th amendment nor any other amendment. The debates preceding 
the submission of the 14th amendment clearly show that there was no 
intent that it should affect the system of education maintained by the 
States.” 

—From “The Southern Manifesto,” a document signed by 101 Senators 

and Representatives from eleven Southern states and presented to 
Congress on March 12, 1956. 


spread. In enlightened New York, state 
court decisions handed down in Brook- 
lyn and Malverne have sustained white 
parents protesting against having their 
children arbitrarily transferred across 
neighborhood boundaries to predomi- 
nantly Negro schools. In these cases the 
anti-discrimination precedent has been 
held to mean that a white child cannot 
be denied the school of his choice on 
racial grounds, and this irony also is on 
its way to the Supreme Court. 

Integrated neighborhoods would, of 
course, produce integrated schools, but 
the black and white patterns of housing 
have remained largely inviolate. The 
small Negro middle-class has gained 
significant new mobility even in subur- 
bia, but the great majority of colored 
Americans remains ghetto-bound, and 
its efforts to break out are encountering 
retrograde action. 

All of this is commonly cited as evi- 
dence of a widespread backlash of 
white public opinion brought on by the 
excesses of the Negro rights demonstra- 
tions. Rather, it seems to me, it is simply 
a belated revelation of prejudicial white 
attitudes that have always existed and 
can no longer be cloaked beneath 
Fourth-of-July pieties. Sensitive white 
Americans are discovering, with shock 
and dismay, what Negroes have long 
since learned by experience—that white 
tolerance dissipates rapidly when the 
abstractions of racial equality are trans- 
lated into practices that threaten the es- 
tablished system of caste. At the ex- 
treme we see Northern communities re- 
acting in the traditional pattern of the 
South, where fear is often translated 
into anger, and anger into brutal re- 
pression. 


Ox the other side, we are nearing the 
end of the time when the Negro cause 
could advance from goal to clearly de- 
fined goal, making a record of steady, 
measurable progress that would sustain 
the tactical demands of the leadership 
for discipline and restraint. Principles of 
equality of treatment have been estab- 
lished, and written into law, but only in 
peripheral areas has practice been 
brought into conformity. Negroes have 
been guaranteed the right of admission 
to an integrated community, but no- 
where in this fair land does an inte- 
grated community yet exist—and so the 
demands for freedom now echo a gen- 
eral frustration that often renders them 
as incoherent as they are passionate. 
It is possible to read these manifesta- 
tions as the harbingers of revolution, 
and it is fashionable to do so. In each of 
the past ten springs the approach of 
warm weather has brought forth pre- 
dictions of massive racial violence, first 
in the South and now in the great cities 
outside the region. Certainly no one 


could deny that in the present state of 
tension a major race riot with wide- 
spread bloodshed is possible and may 
even be inevitable. But there remains 
the remarkable fact that we haven’t had 
one yet, and with it the salient ques- 
tion: If the situation does get out of 
hand in a given city, or cities, what 
happens next? 


No Negro leader can doubt that any 
outbreak of violence, whether spontane- 
ous or organized, would be summarily 
put down by overwhelming white force. 
Thus the Negro revolution, if there is to 
be one, is practically denied the revolu- 
tionary’s usual weapons—sustained cam- 
paigns of terror, sabotage, and guerrilla 
warfare. Nor does subversion offer any 
hope for the Negro revolutionary. While 
there is significant sympathy for his 
cause in the white power structure, no- 
where is there any effective body of 
radical opinion that could be counted 
on to support the drastic remedies pro- 
posed by Black Muslims on the right, 
or the Freedom Now Party on the left. 

We have, in fact, already had a re- 
verse demonstration of the radical di- 
lemma. In the South white activists 
have attempted to head off the Negro 
movement by mob violence, as in Little 
Rock and Oxford; by terror, as in the 
assassination of Medgar Evers; and by 
sabotage, as in the recurrent dynamit- 
ing of property owned by Negroes and 
sympathetic whites. Organized efforts 
on any significant scale have brought 
down the full weight of the federal gov- 
ernment, in the person of armed U:S. 
troops. And so far at least those who 
have transgressed the red line of vio- 
lence and have been caught have 
found themselves largely abandoned by 
respectable segregationists. 

Finally, it seems to me the Negro 
movement is inherently devoid of true 
revolutionary character simply because 
its members do not seek to remake the 
community, only to join it. Social scien- 
tists, probing happily in the rich new 
territory of the Negro subconscious, 
turn up abundant evidence of aliena- 
tion. Still the drive seems to be to ob- 
tain only what has been denied—a se- 


cure place in the larger commonalty 
whose standards, shabby though a mor- 
alist might find them, are those set by 
the white majority. 

If I am correct in my view that a 
revolutionary resolution of the American 
racial issue is as unlikely as a sudden 
healing outburst of brotherly love, the 
prospect is for a protracted, wearing 
war of nerves. Most whites feel that they 
must give up something of value if Ne- 
groes are to gain their ordained place in 
society. I do not believe that this is so, 
but so long as it remains the conviction 
of the white community the drive for 
Negro rights will have the character of 
an adversary proceeding in which prog- 
ress is possible but agreement in princi- 
ple is not. This condition, inescapable 
now even for the white refugee in the 
most thoroughly restricted suburb, is 
ultimately intolerable and has its own 
force. 


A bes ten abrasive years since Brown 
ought at least to have shucked us of the 
more debilitating of our national illu- 
sions. Chief among these was the happy 
notion that if we officially declared the 
Negro equal he automatically would 
become so—or at least would be able to 
stride briskly down the path that has led 
to effective accommodation of other ra- 
cial minorities. It must be apparent by 
now that, morally and practically, the 
Negro’s problem is special. If he is to 
get his just due he will need something 
more than the collected works of Hora- 
tio Alger and the support of a benevo- 
lent interracial committee. 

Once we wear out the usual argu- 
ments over state and local responsibil- 
ity, the primary burden is going to fall, 
inescapably, upon the central govern- 
ment. The immediate palliative must be 
more welfare services, already a federal 
preserve, and more jobs, which only the 
most addicted consumers of NAM prop- 
aganda now believe can be provided by 
the private sector in the range and 
quantity required by Negroes dispos- 
sessed by automation—three out of ev- 
ery five, according to the Urban League. 

These unhappy facts belatedly have 
been noted in Washington. War on 
Poverty has become a slogan and in- 
exorably will become a program. I do 
not know whether in the vagaries of a 
campaign year we can expect any more 
than warmed-over New Deal panaceas. 
But as Sargent Shriver’s Poor Corps 
marches forth to battle, its intelligence 
reports clearly indicate that the mission 
is only incidentally to relieve resident 
and displaced white Appalachians. The 
primary attack must be upon the squal- 
id Negro slums that stretch from sea to 
shining sea. 

For the future, we still must look to 


the law to fulfill its historic role of pre- 
ceptor. 

In the ten years since Brown the 
courts have offered us much valuable 
instruction. The first lesson is that racial 
justice can no longer wait for a glacial 
change in the hearts and minds of men. 
The second is that the practice of racial 
equality can alter attitudes when argu- 
ment and moral suasion cannot, a lesson 
to be read in the eyes of the rising gen- 
eration of white and Negro children as 
they gaze with wonder upon their eld- 
ers seizures of racial prejudice. 


S, we will come back finally to the 
public schools, that battered, bureau- 
ridden, harassed, dispirited system of 
universal education that was once our 
national pride and remains our national 
hope. They did it once before, the red 
brick PS on the city street and the red 


schoolhouse on the village green. Thev 
made room for the frightened children 
with broken accents, peculiar religions, 
undernourished lunch boxes, and lice in 
their hair; contained the cruel curiosity 
of earlier settlers; taught the lessons of 
democracy and saw that they were put 
into practice. 

It is a flaccid, morally disoriented so- 
ciety that now dumps a similar, even 
heavier burden upon our ill-prepared 
teachers. We ask them somehow to cre- 
ate a new melting pot in a dispersed 
educational system that operates with- 
out a national policy, leaving its profes- 
sional practitioners exposed to meddling 
politicians and sustained only by the 
ministrations of local board members 
who often look upon education as a 
well-intentioned hobby. 

Ten years after Brown the American 
race problem cannot be neatly defined 


as a moral, an economic, a social, or an 
educational issue. It is all of these at 
once, and it cannot be resolved by a so- 
ciety that no longer pays much atten- 
tion to its preachers; is content with 
prosperity at the top even though the 
lower levels of its social and economic 
structure are in disarray; and cannot 
muster the will to put aside the petty 
religious, professional, and regional in- 
terests that stand in the way of an ef- 
fective public school system. 

By frightening a sometimes compla- 
cent citizenry, and always prodding an 
atrophied national conscience, march- 
ing Negroes may be offering a great gift 
to the society that has rejected them. 
The ugly manifestations of racial bitter- 
ness are an injunction to get back to the 
hard job to which we once professed 
dedication, the creation of one nation, 
under God. 
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ANITA FORD ALLEN ... black like me 


er expectations, greater use of 
District-wide testing, and com- 
petition between classes and 
schools. It was distributed to 
board members on a Thursday 
in July. The following Monday, 


Few who know her are neutral 
about Anita Ford Allen, presi- 
dent of the District School 
Board; they quickly divide into 
opponents or supporters. 
Strong-willed, aggressive, and 
eager to dominate groups and 
situations, Mrs. Allen has split 
the Board of Education into six 
loyal supporters and four frus- 
trated opponents, sharpening 


and enlarging the differences 4 Split second, loyal supporter 
which divide the two sides. Albert Rosenfield seconded the 


Mrs. Allen has been Board tion. 


F F : The permanent minority— 
President since January. Since i 
then the only elected body in Charles Cassel, Martha Swaim, 


the District has become a brawl- Sat Bedok aes Saheb Male 
ing circus mired much of the ~(CU9M lor a two-week delay 


time in educational trivia and to consider the complex, far- 
parliamentary debate. Board reaching changes called for in 
meetings have become emo- the plan. They asked for pub- 
tional battles during which there lic hearings, consultations with 


ates ‘ : 3 teachers, and advice’ from 
t So eg 
*s s paige Si et acne school administrators and read- 


igeuae ing specialists. But Mrs. Allen 
S ee d h th rammed the Clark plan through 
marting under charges In€ without changing so much as a 
board has done little since its omma. 
inception as an elective body. ther educators are surprised 
Mrs. Allen early this year ap-/ that a man of Clark’s reputation 
proached Negro psychologist would produce work of such 
Kenneth Clark about the possi- quality. They say the plan has 
a of sh te the eee glaring deficiencies, is riddled 
ragging reading scores O! Mis- with internal contradictions, is 
trict pupils. Clark did a quick re-  baseg on unproved assump- 
write of a plan he had presented 
fo the New York’ City school tions. In the plan, Clark says, the 


‘ : ; time for experiments in educa- 
ate in 1967, which did not tion for blacks is over, but edu- 


. ; cators say that with so many 
Clark's idea is that the way unproved assumptions under- 
lying his plan it is itself nothing 

: ore than a huge experiment. 
them to emulate whites. Th rs. Allen appears, then, vir- 
schools will concentrate heavi tually on her own, to have turned 
on teaching reading during the over the 125,000 pupils in Dis- 
coming school year—with Clark trict schools for the largest, most 
promising to raise D.C. reading gudacious experiment in educa- 
scores to the national level by tion ever tried in the United 
next June. Teachers ‘will insist States. She did this without con- 
that their pupils not use any  syiting—or even so much as in- 
ghetto dialect in school. The forming—the pupils, their par- 
teachers will teach the children ents, their teachers, or the 
to pass the standardized nation- school administration. The 
al tests in English and arithmetic teachers union has threatened 
and that, implies Clark, is all |egal action to prevent imple- 
they need to get ahead in the mentation of the plan and the 
world. Other educators estimate rgamming-through has caused 
it would cost about $15 million even so conservative a group as 
to put the Clark plan into oper- the D.C. Citizens for Better Pub- 
ation. Clark says enough fat in |i¢ Education to write Mrs. Allen 
the present school budget can of their ‘astonishment’ and 
be cut away to pay for his pro- — “‘qigmay.” 
gram. Mrs. Allen herself reflects the 

The plan is eighty-two pages real conflict within the District 
of theory, hypotheses, and new. schools. Her family was poor, 
educational arrangements. It and as a child she wore hand- 
emphasizes the setting of high- me-down clothes. She was not 


in a closed three-hour session. 
A public meeting followed 
which Mrs. Allen opened by 
moving immediate adoption. In 


Clark discussed it with the board. 


able. to attend Dunbar High 
School, for many years the Har- 
vard of the black community 
here and the place where the 
black aristocracy learned and 
courted. 

She did go to Howard, and 
has been middle class and try- 
ing harder ever since. She lives 
near the Sixteenth Street ‘‘Gold 
Coast,” is married to the Rever- 
end Willie Allen, pastor of the 
middle-class Upper Room Bap- 
tist Church, and works as an as- 
sistant to a deputy in the federal 
Office of Education. 

Many of the District's black 
teachers and administrators 
share her upward-mobile atti- 
tudes. Twenty years ago, teach- 
ing was one of the few routes 
open to middle-class black stat- 
us. The upward-mobiles wanted 
to make it in the white man’s 
system, and they internalized 
white manners of dress and 
speech to a degree that they be- 
came holier than the Pope. 

In the District's all-black 
school system, many of these 
black teachers and administra- 
tors have as little sympathy and 
understanding of their ghetto 
pupils as a conservative white 
from Chevy Chase. The middle- 
class blacks see ghetto lan- 


guage and behavior as an affront 
and threat to their hard-won 
status. You can’t spend much 
time in District schools without 
hearing black pupils complain of 
the antagonistic black teachers 
who tell them: ‘‘! have my edu- 
, cation; you have yours to get.” 
x As black teachers and admin- 
iStrators took over the school 
system, they maintained the 
practices which, under white 
administrators, favored the pre- 
dominantly white schools. This is 
the nub of Julius WHobson’s 
legal suit: that the middle-class 
blacks now running District 
schools have been content to 
continue the discriminatory staff- 
ing and funding patterns in favor 
of the middle-class blacks now 
populating the formerly white 


schools. 
M&S Hobson—and other con- 
Gerned blacks—says that what 


was once a _ white-dominated 
school system segregated by 
race has become a black-domi- 
nated system segregated by 
class. They point out that the 
Clark plan—intentionally or not 
—will most benefit those inter- 
ested in emulating white life- 
styles. And, they charge, that 
doesn’t disturb Anita Ford Allen. 

—GEORGE N. ALLEN 
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SCHOOL INTEGRATION IS STILLON THE AGENDA 


By ROBERT L. CARTER, general 
counsel, National Association for the 
Advancement of Colored People. 


dy ESPITE a study published by the 


i, 1) United States Commission on 

ay Civil Rights showing that the 
only way to provide equal educational 
opportunity for Negroes is a massive 
national undertaking to end racial iso- 
lation in the public schools, school de- 
segregation in the North, as late as 
Spring 1967, was virtually a dead issue. 
The pressure was off. Public support 
was lacking; momentum for integration 
had vanished; Negro parents were apa- 
thetic; schoo] administrators disregarded 
the issue; and to politicians it had be- 
come an anathema. Progressive forces, 
both black and white, in an apparent 
reaction to the seeming futility of ten 
years of wasted effort, had begun to 
downgrade and deride integration as 
a meaningful educational and equal- 
rights objective. 

Then, on June 19, the announcement 
of Judge J. Skelly Wright’s decision in 
Hobson v. Hansen broke like a bomb- 
shell amid all of this negativism. When 
that opinion, which contained a variety 
of possible approaches and suggestions 
for community and lega! action, had 
been absorbed, it was evident that the 
fight for school integration throughout 
the United States was far from over. 


Judge Wright has provided integration-: 


ists with enough ammunition to keep up 
the fight for schoo] desegregation for a 


long time to come. 
a Hobson vc. Hansen declared de facto 
sc] 


hool segregation unconstitutional, and 
ability grouping, as practiced in the 
public schools of Washington, D.C., 
fatal deterrent to the educational devel- 
opment of Negro children. School offi- 
cials were ordered to take affirmative 
ee to ee all vestiges - de facto 


a OS 


ar at 


D.C., public schools. The court decreed 
abandonment of the ability track system 
because it relegated large numbers of 
Negro children to blue-collar education. 
Mandated as well was the complete in- 
tegration of teaching staff and equality 
in the allocation of all other educational 
resources, which had been flowing in 
such unequal proportions to schools 
that served the affluent that $100 more 
per capita was being spent for education 
of the white middle-class child in the 
Washington, D.C., public schools than 
was being spent for the Negro disad- 
vantaged child. 


The court suggested, though it could 
not order, the development of coopera- 
tive plans with white suburbs in Vir- 
ginia and Maryland, and it directed the 
board to draw a plan that would replace 
the inequities of the old ability tracks— 
which had channeled the best teachers 
and resources to whites—with a mean- 
ingful and equitable program for all 
children, 

Until Judge Wright’s decision, the 
law explicitly prohibited official segrega- 
tion, but gave no firm and certain sup- 
port to those engaged in the fight for 
integration. Indeed, when initially con- 
fronted with de facto school segregation 
in litigation, the courts in the North 
were overwhelmed by tle enormity of 
the problem. There was alarm that they 
had to contend with what had long been 
considered a Southern question when 
they, like the general public, had de- 
Juded themselves that the North was a 
model of race relations. 

Ever since the Supreme Court’s 
Brown v, Board of Education of Tepe ka 
decision in 1954, a judge could decree 
with confidence that children no Jonger 
be assigned to schools expressly ‘on the 
basis of race. He knows that task is with- 
in the capabilities of school authorities. 
Yet, to order that children be no longer 
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dence, if this produces racial separation 
to virtually the same extent as if atten- 
dance were openly based on color, seems 
a far more formidable judicial undertak- 
ing. The courts do not know the extent 
to which alteration can be accomplished 
without hardship, dislocation, and haz- 
ard to sound education. Therefore, at 
best, the solutions decreed cannot be 
complete, but have to be framed in 
terms of “the greatest extent possible 
consistent with sound educational prac- 
tices” or some such similar qualification. 

This kind of solution, it must be em- 
phasized, is neither new to the Jaw nor 
foreign to civil rights litigation. After all, 
the “all deliberate speed” remedy of 
the Brown decision was, in effect, an 
admonition to school officials to do the 
best they could in good faith. It was 
intended to cushion the transformation 
from segregation to integration so that 
disorder and derangement would be 
kept to a minimum. 


LF there had been a good-faith com- 
mitment to eliminate segregation, the 
“all deliberate speed” qualification of 
the Brown decision would have served 
as a model of race relations and judicial 
statesmanship. That it did not work, 
that the necessary commitment did not 
exist, and that the Supreme Court 
should have realized this are all beside 
the point. Were school authorities to 
obligate themselves to end the Negro 
child’s educational isolation, as they 
should, the “do-your-best-in-good-faith” 
decree would spur them to find ways 
and means to change school systems 
that today are leaning inexorably toward 
increased segregation into systems that 
would lean toward greater and increased 
integration. Since the whole community 
would know, moreover, that the school 
board was determined to eliminate all 
vestiges of school segregation as soon as 
possible, the adverse educational impact 
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being would necessarily be minimal. 

Thus far the Supreme Court has not 
spoken. It has let all lower court deci- 
sions stand, whether outlawing or con- 
doning de facto school segregation. It 
is a reasonable certainty, however, de- 
spite a few unenlightened holdings to 
the contrary, that school districts are 
free to take voluntary action to eliminate 
racial imbalance, On the other hand, it 
is not clear that Constitutional guaran- 
tees of due process and equal protection 
compel school authorities to act. There- 
fore, Judge Wright’s holding in Hobson 
v. Hansen that de facto school segrega- 
tion in the nation’s capital is unconstitu- 
tional will have profound effect upon the 
future development of the law. The de- 
cision is clear and explicit, and its ratio 
decidendi is overpoweringly persuasive. 
Indeed, unless the fight to eliminate 
educational inferiority fails altogether, 
this opinion will undoubtedly come to 
be viewed as a classic exposition of what 
the Constitutional guarantee of equal 
opportunity means in respect to the 
Negro poor. 


m~ 


A FACTOR of vital importance is 
that Judge Wright has armed those per- 
sons who believe integration and equal 
education are inseparable with a power- 
ful intellectual argument on which to 
rest their case. His searching examination 
of the Washington, D.C., school adinin- 
istration—possibly the most comprehen- 
sive inquiry in the annals of American 
law—has exposed the pernicious and 
basic postulate of American public edu- 
cation in all of its ugly reality. That 
premise is that since Negroes, particu- 
larly poor Negroes, are destined for the 
most menial occupations in the society, 
they need not be accorded the educa- 
tional facilities or opportunities avail- 
able to the white middle class. 

The concept that education for the 


Negro poor should be separate and un- 


equal, and the conviction that white en- 
claves of high educational standards 
must be fostered and preserved to keep 
white children in the public school sys- 
tem—even though this means that more 
than an equitable share of the system’s 
educational resources must be utilized 
for that purpose—are basic generating 
forces in all school systems in the United 
States. This is especially true of large 
urban school districts where vast num- 
bers of the Negro poor are now concen- 
trated. Judge Wright has shown that 
this concept and its implementation are 
not the products of an extreme or unusu- 
ally venal racist ideology, but of univer- 
sally held assumptions, rationalizations, 
misconceptions, and indifference of 
otherwise well-meaning white people, 
who, in common with most white Amer- 
icans, see Negroes as needing, deserving, 
and warranting less. 

He has dissected the implicit racist 
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“The ability track system... relegated large num- 


bers of Negro children 


underpinnings of homogeneous assign- 
ment patterns—in this instance, the 
track system. With a large percentage 
of the student body made up of the Ne- 
gro poor, a system of pupil placement 
and curriculum assignment—determined 
by tests most favorable to the white 
middle class—results in those children 
most in need of intellectual stimulation, 
educational skills, and exposure to per- 
sons, concepts, and ideas from outside 
the Negro ghetto being placed in the 
most overcrowded schools, taught by the 
most inexperienced teachers, given the 
most simplified curriculum, and_ re- 
stricted, in the main, to contact with 
persons of their own background limi- 
tations. This process necessarily con- 
demns these black children to substan- 
dard education. The tragedy is that Dr. 
Carl F. Hansen, former superintendent 
of schools, and other Washington school 
officials, like their colleagues throughout 
the United States, do not grasp or 
understand the destructiveness and un- 
derlying racism of such educational 
practices and regulations, 
Judge Wright reminds us that, at the 
very least, the Constitution mandates 
equality in the allocation of educational 
resources. He seems almost apologetic 
in the statement of this conclusion. Ap- 
parently, he does not want to be ac- 
cused of reintroducing the separate-but- 
equal doctrine, outlawed in the Brown 
decision. Yet, that reminder does not 
constitute retrogression. Its utilization 
can help undermine the segregated 
ghetto school. For if the privileged white 
school is no longer in the position to 


to blue-collar education.” 


have more than its proper share of avail- 
able educational facilities and resources, 
the stimulus to keep it separate and 
apart from the school for ghetto children 
may be weakened. 

Judge Wright was dealing with a fed- 
eral island surrounded by states, and 
hence was limited solely to the Washing- 
ton, D.C., school system. But since the 
Constitution’s demand of equality in the 
allocation of educational resources is a 
statewide obligation, a court dealing 
with a school system within a state can 
—and, indeed, must—hold that the state 
is in default when school districts of 
Negro children and the poor lack those 
educational resources available in school 
districts of white children and the afflu- 
ent. In New York State, for example, 
school districts with the highest per 
capita expenditures spend several times 
as much for school purposes as school 
districts with the lowest per capita out- 
lay. This means that the richer schoo] 
districts are in a more favorable compet- 
itive position to attract and keep teach- 
ers and adminstrative personnel with 
the highest qualifications, and to pro- 
vide the best and latest in facilities and 
remediation. To the extent that these 
factors affect the quality of education, 
the poorer districts are disadvantaged. 

Each state provides a certain mini- 
mum for education, with state funds be- 
ing supplemented locally, usnally from 
levies on real estate property.- This 
formula has meant that the afhuent 
suburbs, with strong tax bases and rising 
real estate values, are able to spend more 
on schools than are the cities, which 
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have increasingly become centers of the 
nonwhite poor, Since the state formula 
for supplementing local funds does not 
wipe out the disparities in resources 
available for school purposes, this for- 
mula may be unconstitutional. %f the 
state is required to insure equality in 
the allocation of resources on a stite- 
wide basis, it will not be able to exense 
the higher per capita expenditure for 
school purposes in the white suburbs as 
contrasted with that in the Negro cen- 
tral city on the grounds that the differ- 
ential results from local initiative. The 
state may be compelled to devise a new 
approach to financing education, one 
that will insure that the Negro poor in 
urban centers receive the same per cap- 
ita expenditure for education that is 
spent for the white, affluent suburbanite. 
This, of course, is only a beginning. 
If equality in the allocation of edtica- 
tional resources is mandated, the elimin- 
ation of differentiation in all ofher areas 
—teachers, administrative personnel, lab- 
oratories, visual aids—indeed, the elimi- 
nation of inequality in allocation of al] 
resources between the affluent suburban 
and poor city schools, may be necessary. 
The Coleman report, issued in July 
1966 by the United States Office of 
Education, seems to indicate that the 
schoolmates of the Negro pupil have far 
greater effect on the quality of his edu- 
cation than any other single factor. 
Again Judge Wright provides scime 
guides. He suggests that Washington, 
D.C., school problems must be solved 
on a metropolitan basis. He could not 
require that this be done because, as 
has been indicated, jurisdiction is lira- 
ited. If, however, de facto school segre- 
gation is unconstitutional, and racial 
imbalance must be corrected ji order 
for Negro children to obtain equal edu- 
cational opportunities, the issue is uot 
ended simply because a_ particular 
school district happens to have an over- 
whelming nonwhite school population, 
In the metropolitan areas the maiority 
of students in the central-city public 
scheols are poor and nonwhite, and in 
the surrounding suburban schools the 
majority are affluent and white. District 
lines separating the central-city school 
system from the suburban school dis- 
tricts are artificial barriers drawn pur- 
suant to state requisites. As they are 
erected, they can be modified or elimin- 
ated. District lines cannot be :egarded 
as insurmountable barriers to the Negro 
poor obtaining equal education as com- 
manded by the .Constitution. It may 
very well be that these dividers may 
have to be altered for the state to meet 
its Constitutional obligations to provide 
equality of education to the disadvan- 
taged Negro child. There are limitations 
as to the extent this can be reauired by 
law, but such restrictions are only those 
of reasonableness and feasibility. 
Liberal circles in this country have 
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undergone a decided change in senti- 
ment about school integration since that 
distant spring of 1954 when the Su- 
preme Court outlawed segregation in 
public schools and, by inference, in 
every aspect of public life. In the wake 
of that decision, all America was conf- 
dent that racial segregation had been 
dealt a fatal blow. What was not taken 
into account was that the Brown deci- 
sion would have an impact on the North 
as well as the South. 

Today, there is still common agree- 
ment among liberal forces that equal 
education for Negroes must be provided, 
but debate over how this goal is to be 
achieved is strident and acrimonious. 
A consensus that school integration and 
equal education are the same no longer 
prevails. Black militants, to whom the 
term “Northern white liberal” signifies 
transparent hypocrisy in race relations, 
and a segment of the Northern white lib- 
eral community now agree that integra- 
tion has no relevance to the Negro’s 
quest for equal educational opportunity. 
Both groups argue for a concentrated ef- 
fort to equalize segregated educational 
facilities, the goal being to produce 
quality education in the ghetto schools. 

Integrationists are dismissed as fatu- 
ous idealists. Indeed, they, not the 
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racists, are charged with responsibility 
for the failure of Negroes to attain equal- 
ity in education. The Northern white 
liberal tells us that equal education for 
Negroes will be possible by means of 
a massive compensatory educational 
program in the ghetto schools, and 


the Negro militant contends that the 


objective can be reached through the 
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control and involvement of the Negro 
community, Apparently, when — this 
bootstrap-like effort has been success- 
fully accomplished, the dominant society 
will be more disposed to lower present 
racial barriers, 

The black militant views the open 
frustration of the Supreme Court’s ban 
on school segregation and the unwilling- 
ness of the Northern white liberal to 
fight in his own community for the 
goals advocated for Mississippi and Ala- 
bama as ample proof that white Amer- 
ica is not prepared to accomplish any- 
thing meaningful in integration. He is 
certain that Negro concentration in the 
central-city ghettoes will endure for 
many years, and that it is useless and 
self-defeating to seek integration in the 
face of the deep-rooted opposition of 
the white population, particularly when 
he sees that the inevitable consequence 
of such a futile struggle is the ruin of 
another generation of Negro youth. 

He therefore proposes a turning in- 
ward of the Negro community upon 
itself. He accepts and advocates what 
had heretofore been regarded as Negro 
containment and, prior to the Brown de- 
cision, would have been dismissed as 
conservatism, if not Uncle Tomism. The 
black militant’s sponsorship of segrega- 
tion today, however, has no overtones of 
servility or complaisance. He is engaged 
in an assertive and age¢ressive salesman- 
ship, dressing up the product with glit- 
tering labels—reliance upon the Negro’s 
own resources, taking over ghetto schools 
from uninterested white educators, and 
establishing black economic resources 
and political power. 

7 

it may work because the whole de- 
sign is generated by a fierce and right- 
eous rage—rage at the Negro’s 300 years 
of frustration, powerlessness, rejection, 
humiliation, and exploitation. Indeed. 
unless awareness and realization come to 
the white community, it may be the only 
road open. The American public should 
be put on notice that if Negroes are 
forced to follow this path, antiwhite feel- 
ings will have become so virulent within 
a generation that any hope of the two 
races’ finding a common basis for peace- 
ful coexistence in this country will be 
gone forever, 

Emphasis on raising the standards of 
Negro schools is bound to gain many 
adherents. The Negro community has 
always been ambivalent about integra- 
tion. Its chief concern and interest are 
in equal education, and integration has 
never been universally accepted as the 
only way to that end. The white 
community, while willing to accept the 
idea of integration in education, has 
fiercely resisted it in fact. Its hostility 
results in some measure from fear that 
the education of white children will suf- 
fer if they are forced to go to school with 

(Continued on page 84) 
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Continued from page 72 


educationally deprived and disadvan- 
taged Negro children. The fear, of 
course, is a part of the conviction and 
arrogance of white superiority. 

The white liberal’s advocacy of sepa- 
rate but equal education is incongruous. 
His role should be that of an uncom- 
promising advocate of full equality i 
the white world. From the viewpoint of 
that world, whatever the Negro’s con- 
flict, full roan and integration are in- 
separable, and segregation is a form of 
rejection. The white liberal should not 
assist white America in evading face-to- 
face confrontation with that issue. 

With all of his anger and rage, tHe 
black militant is in essence a romantic. 
In pure abstract theory, without rela- 
tionship to the reality of American race 
relations, there is no reason why Negro 
children ought not to be able to obtain 
an equal education in schools of Negro 
concentration, For a time, immigrant 
groups were a preponderant segment of 


-the public school population, but public 


education furnished the key for the 
Americanization and upward mobility 
of the white European immigrant and 
his progeny. Today, however the public 
school system in its relationship to the 
Negro has become an institution for the 
maintenance of the status quo; it now 
can successfully educate only the white 
middle class. 

Rationalizations concerning the shock- 
ing absence of decent standards of edu- 
cation in the schools Negro children 
attend are patronizing and _ insulting. 
Cultural lag, parental disinterest in edu- 
cation, the fact that parents don’t read, 
and related factors are blamed—all of 
which place responsibility for failure on 
the Negro child or his background. The 
truth is that it is not culture but skin 
color and material affluence that make 
the difference. A whole generation of 
educators have built formidable repu- 
tations on the implementation of an 
educational philosophy that at its core 
means the least and the worst in educa- 
tional resources for Negro children, the 
most and the best for white children. 
Such men are at the helm of most of 
our public school systems today. 


Lhe order for Negro children to obtain 


equal education, they must be taught; 
they must be given the opportunity to 
learn. Where Negroes attend separate 
schools, that opportunity will be pro- 
vided only in a school system that has 
excellence in the education of the dis- 
advantaged as its principal and central 
function, and the means to give that 
objective reality. For such a public edu- 
cational system to emerge requires a 


total transformation in American life. 
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Until that millennium arrives, the surest 
road to. equal’education is that which 
prevents the possibility of discrimina- 
tion. This means, as an indispensable 
and necessary prerequisite, a school sys- 
tem where schools cannot be distin- 
guished as white or Negro. 

The civil rights movement in its na- 
tional posture finds it difficult to free 
itself from total concentration in the 
South. While the reasons are under- 
standable, its Southern orientation. is a 
mistake. The Negro’s fight for equality, 
as has been true of all other ethnic 
groups, will be determined in the great 
metropolitan centers of this country. It 
is in these great centers, particularly 
those in the Northern tier of the United 
States, that the country has the least 
capacity to hide the gravity of the race 
problem from itself. The civil rights 
movement should exert every pressure 
to force these metropolitan areas to con- 
front the vast scope of the denial of 
educational equality existing between 
Negro and white children. 

pe pepe ae and. disillusionment 
over the efficacy of the law resulted from 
successful frustration of effective imple- 
mentation of the Broten decision by the 
South. Disappointment and disillusion- 
ment are warranted, but the law re- 
mains an effective tool for social ch ange, 
particularly when allied with other 
forms of pressure and protest. In the 
effort to effectuate a revolutionary re- 
form in American life, no useful tool 
or technique can be disregarded. It is 
doubtful that school authorities will be 
willing to take the steps et to 
afford Negro children, their educational 
due. Litigation must be one of the tools 
utilized to attempt to force a change. 

V7 

VY HAT is called for are lawsuits in 
every major Northern metropolitan area 
in the United States. This litigation 
should be of every variety—to require a 
merger of suburban and central-city 
schoo! districts to afford Negro children 
equal education; to require elimination 
of segregation within school districts; to 
require equal allocation of resources to 
suburban and city school districts; to re- 
quire such reallocation within each 
school district; to attack the validity of 
the state formula for public support of 
the public school system; to seek transfer 
of individual Negro stu idents from all- 
Negro schools to predominantly white 
schools within or outside the school dis- 
trict; to seek transfer of teachers, both 
classroom teachers and specialists, from 
schools for the white affluent to schools 
for the Negro poor, so that the latter 
may acquire an equal’share of qualified 
teaching personnel; to eliminate any 
educational practice that is detrimental 
to the educational development of Negro 
students or places them at an academic 
disadvantage in relation to whites. 
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The racist underpinning of the school 
system’s approach to education must be 
exposed. Americans do not feel com- 
fortable in viewing themselves as racists. 
Hence, when such manifestations are 
publicly revealed, a great deal of soul- 
searching takes pl: elem 

This effort must be pushed with what- 
ever means are at hand. An attempt will 
be commenced this fall to test the worth 
of the proposed litigation. Whatever 
the ultimate result, the inevitable and 
immediate consequences of the ap- 
proach suggested are hurried efforts to 
equalize the Negro schools. This has 
always been true. Pressure for integra- 
tion usually speeds equalization. Inte- 
grationists do not prevent equalization, 
but equalizationists prevent integration, 

Judge Wright is unique. There are 
few judges in the country with his intel- 


lectual gifts, sensitivity, 
commitment to the full iny plementation 
of the Constitutional guarantees without 
dilution. It will be difficult now, how- 
ever, for courts to dismiss or refuse to 
evaluate those policies and practices 
that by design or in fact result in the 

Negro child being educationally short- 

changed. 

ee 

4LHE need for educational equality for 
the Negro is no form of charity; it is his 
right under our laws, and is in the best 
interest of the nation. There will be no 
peace of mind, security of person or 
property in this country until the basic 
commitment of America to the goal of 
equality and justice for all has overcome 
the barrier of race. That goal is nearer at 
hand today because of the Hobson v. 
Hansen decision. 
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ARMY FIRES MAN WHO PROTESTS BIAS. 
ST. LOUISAN FIRED AFTER 


q By LARRY STILL | 

Among the esti- 
mated 280,500 Ne- 
groes employed in 
U. S. Civil Service 
in grades ranging 
from GS-1 ($3,100 
per year), to GS-18 
($18,500 per year), 
lowly messenger 
John Gregory 
of St. Louis, a $4,- 
100-a-year GS-2, 
could become a last- 
ing symbol of the 
struggle to end dis- 
crimination in Gov- 
ernment employ- 


cial dc Si 
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Holding 35 job rejections and replies ment. 

from Congress, Gregory is disgusted. A World War II 
combat veteran, Gregory fought bias wherever he found it 
in Government for the past 15 years. “I can’t help it. I. 
feel I have a job to do,” says the mild-looking six-footer, 
who is described as a good worker by his superiors. 

“He was just too sensitive on the race issue,” explained 
Ken Marcher, an Army security officer. 

Last month, after writing 840 letters of protest, sending 
complaints about racial discrimination to Presidents Eisen- 
hower and Kennedy, causing on-the-spot investigations by 
Reps. Adam Clayton Powell (D., N. Y.) and Frank M. 
Karstens (D., St Louis) and filing complaints on bias with 
every possible Government unit from his local Grievance 
Committee to the Pentagon, Gregory was dismissed from 
his jpb with the world-wide Army Engineer Supply Control 
Offige (ESCO) for “falsifying government records” and ; 
“disyupting and demoralizing” the Government. 
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Fired Veteran To Continue Fight Against Bias 


Several of Gregory’s complaints resulted in personal 
probes by Reps. Powell and Karstens and a thick report on 
the status of every Negro employee at the agency by 
Warren J. Kraus, deputy employment policy officer. Al- 
though Kraus categorically denied the race bias charges, 
the report indicated that ESCO’s top-ranking Negro, John 
Chambers, a GS-11 for nine years, was promoted to his 
GS-12 supervisory post after Gregory complained. 

Shelby Freeman, a GS-11 since 1958, was recently nomi- 
nated by ESCO as the “Civil Service employee of the year 
in the area,” The report also revealed that white persons 
were hired as messengers for the first time following 
Gregory’s complaints. 

Although officials refused to comment on the Gregory 
case because it is being appealed to the Ninth U. S. Civil 
Service Commission, Army spokesman Marcher told JET: 
“Gregory was one of our most-trusted employees and had 
a good performance record.” 

As a messenger in the military installation which plans 
for the nation’s defense during an attack, Gregory often 
handled “highly. classified” material and was commended 
five times by agency heads for making suggestions that 
improved the efficiency of the agency. Yet, he was fired 
for “allegedly contributing to the inefficiency” of the or- 
ganization by constantly complaining about bias, 

In denying Gregory’s allegations, Col. Thomas B. Simp- 
son, ESCO commanding officer, contended that the worker 


used “irresponsible and defamatory” statements and falsi- _ 


fied his application for employment by claiming he gradu- 
ated from high school. 

Admitting that he has only completed the eighth grade, 
the messenger explains that he has taken the High School 
Equivalent Test and several correspondence courses— 
including subjects in civilian personnel management in 


.order to learn more grievance procedure. He further 


claims he resubmitted his corrected application. 
Gregory first entered Government service as a GS-2 file 
clerk at the St. Louis Army Record Center in 1946, almost 
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250 PUBLIC LAW 89-487-JULY 4, 1966, ~ 
Papin aye be od a vee 
July 4, 1966 > AN ACT 
{S. 1160} 


To amend section 3 of the Administrative Procedure Act. chapter 324. of the 
Act of June 11, 1946 (60 Stat. 288). to clarify and protect the right of the 
publie to information, and for other purposes. 


—- 


ry 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 3, chap- 
ter S24, of the Act of June 11, 1946 (60 Stat. 238), is amended to read 
as follows: 

“Sec. 3. Every agency shall make available to the public the follow- 
ing information: —oa\ 
“(a) PrpiicaTion 1x THE Frpersr Recisrer.—Every agency shall 

separately state and currently publish in the Federal Reg or the 
AUC oe AN escriptions of its central and field organi- | 
zation and the established places at which, the officers from whom, and’ 
the methods whereby, the public may secure information, make sub- 
nittals or requests, or obtain. decisions J (B) sarOmenie oF the genes) 


course and method by which its functions are channeled and deter- 


Public informa- 
tion, availability. 


& USC 1002. 


4 


mined, including the nature and requirements of all formal and 
informal procedures available: (C) rules of procedure, descriptions 
a of forms available or the places at which forms may be obtained, and 


instructions as to the scope and contents of all papers, reports, or 


examinations: (ID) substantive rules of general applicability adopted 
_as authorized by law, and-statements of general policy or interpreta- 
tions of general applicability formulated and adopted by the agency ; 
and (E) every amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of the 
terms thereof, no person shall in any manner be required to resort to, 
or be adversely affected by any matter required to be published in the 
Federal Register and not so published. For purposes of this sub- 
section, matter which is reasonably available to the class of persons 
affected thereby shall be deemed published in the Federal Register 
when incorporated by reference therein with the approval of the 
Director of the Federal Register. 


opinion, statement of policy, interpretation. or staff mantat or instruc- 


tion: Provided, That in every case the justification for the deletion 


| 


| a ~ seep: acre tee eas irene RE I ARE TIO LOM SS OC TTI CS: LOE TP TI 
yee mE SERENE PIR ee SERED PORES EAT PEARS So TA RELAY SE PESTER I LE OI TE Fa a Oe ae Baa er a . . : saa ts BE 


lk 


pre Bh og Seles 3 ie suscipit Eki i i NES RS Ek EON i ati vs3) 


80 Strat. | PUBLIC LAW 89-487—JULY 4, 1966 251 


made available or published as provided by this subsection or unless 
that private party shall have actual and timely notice of the terms 
| thereof. -~ 
| “(c) AcEncy RE 2 en ee ae 
| available pursuant to subsections (a) and _(b), every agency shall, 
upon request for identifiable records made in accordance with pub- 


available to any person. U pore omplaint, the district court of the 
istr 


| situated shall have jurisdiction to enjoin the agency from the with- 
| holding of agency records and to order the production of any agency 
i 
| 
| 
} 


records improperly withheld from the complainant. In such cases the 
| court onal detecnanetie matter de novo and the burden shall be upon 
the agency to sustain its action. In the event of noncompliance with 

1 | the court’s order, the district court may punish the responsible ofticers 
for contempt. Except as to those causes which the court deems of 
greater importance, proceedings before the district court as author- 
ized by this subsection shall take precedence on the docket over all 
other causes and shall be assigned for hearing and trial at the earliest 
practicable date and expedited in every way. 

“(d) AcENcy Proceepines.—Every agency having more than one 
member shall keep a record of the final votes of each member in every 
agency proceeding and such record shall be available for public 
inspection. 

“(e) Exemprions.—The provisions of this section shall not be appli- 
cable to matters that are (1) specifically required by Executive order 
to be kept secret in the interest of the national defense or foreign 
policy; (2) related solely to the internal personnel rules and practices 
of any agency; (3) specifically exempted from disclosure by statute; 
(+) trade secrets and commercial or financial information obtained 
from any person and privileged or confidential; (5) inter-agency or 
intra-agency memorandums or letters which would not be available 
by law to a private party in litigation with the agency; (6) personnel 
and medical files and similar files the disclosure of which would consti- 
tute a clearly unwarranted invasion of personal privacy; (7) investi- 
gatory files compiled for law enforcement purposes except to the 
extent available by law toa private party; (8) contained in or related 
to examination, operating, or condition reports prepared by, on behalf 
of, or for the use of any agenoy-vesponsible for the regulation or 
supervision of financial institutions; and (9) geological and geophysi- - 
cal information and data (ineluding maps) concerning wells. 

“(f) Limitation or Exemprions.—Nothing in this section author- 
izes withholding of information or limiting the availability of records 
to the public except as specifically stated in this section, nor shall this 
section be authority to withhold information from Congress. 

“(o) Privare Parry.—.As used in this section, ‘private party’ means 
any party other than an agency. at Al 

“(h) Errecrive Darr.—This amendment shall become etfective one 
year following the date of the enactment of this Act.” 


Approved July 4, 1966. 
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Public Law 90-23 
AN ACT 


To amend section 552 of title 5. United States Code, to codify the provisions of 
Public Law S9Q—-487,. 


Be it enacted by the Nenate and TTouse of Representatives of the 
United States of America in Congress assembled, That section 552 of 
title 5, United States Code, is amended to read: 


“$552. Public information; agency rules, opinions, orders, 
records, and proceedings 
“(a) Each agency shall make available to the public information 
as follows: 
“(1) Each agency shall separately state and currently publish in 
the Federal Register for the euidance of the publiic— 

“(.A) descriptions of its central and field organization and 
the established places at which, the employees (and in the case 
of a uniformed service, the members) from whom, and the 
methods whereby, the public may obtain information, make 
submittals or requests, or obtain decisions; 

*(B) statements of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal and informal procedures available; 

“(C) rules of procedure, descriptions of forms available or the 


places at which forms may be obtained, and instructions as to the 


scope and contents of al] papers, reports, or examinations; 

“(1)) substantive rules of general applicability adopted as 
authorized by law, and statements of general policy or interpreta- 
tions of general applicability formulated and adopted by the 
agency; and 

“(Je ) exch amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the 
terms thereof, a person may not in any manner be required to resort to, 
or be adversely affected by, a matter required to be published in the 
Federal Register and not so published. For the purpose of this para- 
wrap, matter reasonably available to the class of persons affected 
ilerelyy is deemed published in the Federal Register when incorporated 
fe reference therein with the approval of the Director of the Federal 
BAIStOT, 
/ (2) Each ageney, in accordance with published rules, shall make 
available for public inspection and copying— 
_ “(CA) final opinions, including concurring and dissenting opin- 
lons, as well as orders, made in the adjudication of cases; 

*(B) those statements of policy and interpretations which have 
leen adopted by the agency and are not published in the Federal 
Register; and 

“(C) administrative staff manuals and instructions to staff that) 
affect a member of the public: 

unless the materials are promptly published and copies offered for 
«ule. To the extent required to prevent a clearly unwarranted invasion 
of personal privacy, an agency may delete identifying details when it 
saises avallable or publishes an opinion, statement of policy, interpre- 
"2hon, or staff manual or instruction. However, in each case the justi- 

“:tion for the deletion shall be explained fully in writing. Each agency 
«<0 shall maintain and make available for public inspection and copy- 
a urrent index providing identifying information for the public 
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ony hatter issued, adopted, or promulgated after July 4, 1967, 
teguired by this paragraph to be made available or published. A 
order opinion, statement of policy, interpretation, or staff manual 
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or instruction that affects a member of the public may be relied on, 
used, or cited as precedent by an agency against a party other than an 
agency only if— 

“(1) It has been indexed and wae made available or published 
as provided by this paragraph: « 

be OW Pea aC party has actual end timely notice of the terms 
thereor. 

(3) Iexcept with respect to the records made available under para- 
wraphs (1) and (2) of this subsection, each agency, on request for 
identifiable records made in accordance with published rules stating 
the time, place, fees to the extent authorized by statute, and procedure 
to be followed, shall make the records promptly ave ailable to any person. 
On complaint, the district court of the United States in the district in 
which the complainant resides, or has his principal place of business, 
or in which the agency records are situated, has jurisdiction to enjoin 
the agency from withholding agency records and to order the produc- 
tion of any agency records improperly withheld from the complainant. 
In such a case the court shall determine the matter de novo and the 
burden is on the agency to sustain its action. In the event of noncom- 
pliance with the order of the court, the district court may punish for 
contempt the responsible employee, and in the case of a uniformed 
service, the responsible member. Except as to causes the court considers 
of greater importance, proceedings before the district court, as author- 
ized by this paragraph, take precedence on the docket over all other 
eauses and shall be assigned for hearing and trial at the earliest 
practicable date and expedited in every way. 

“(4) Each agency having more than one member shall maintain and 
make av ailable for public inspection a record of the final votes of each 
member in every agency proceeding. 

“(b) This section does not apply to matters that are— 

“(1) specifically required by Executive order to be kept secret 
in the interest of the national defense or foreign policy ; 

*(2) related solely to the internal personnel rules and practices 
of an agency ; 

“(3) specifically exempted from disclosure by statute: 

“(4) trade secrets and commercial or financial information 
obtained from a person and privileged or confidential : 

“(5) IMter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than an 
agency In litigation with the agency; 

“(6) personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of per- 
sonal privacy ; 

“(7) investigatory files compiled for law enforcement purposes 
except to the extent available by Jaw to a party other than an 
ugency ; 

“(8) contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use. of an 
agency responsible for the regulation or supervision of financial 
institutions; or 

“(9) geological and geophysical information and data, includ- 
ing maps, concerning wells. 

*(c) “This section does not authorize w ithholding of information 

or aint the availability of records to the public, except us specifi- 

cally stated in this section. This section is not authority to withhold 
information from Congress.” 
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| [are unterstaffed and -underpre-|now than in the past.” 
pared, and have become a way| The suit argues that boys in 
station for adolescents on their}the schools do not get ade- 


TRAINING SCHOO 


( ,  O route to adult institutions. . quate rehabilitative. treatment; 
FAK if 1 | Route to adult institutions:. _ | that without it, they are in the 
at RR en a “ss | Commissioner’ » ~Wymian,/same_ situation as. prisoners; 


reached in anys would not/and that nae eels their con- 

iliti i comment on the suit, but he/stitutional rights of due process 

State Facilities Said NOt t0| vwdiofthe echaglers and equal protection under the 
“T’d be the last to say these|1aw. Se ce hee 
are the finest situations in the| The four boys specifically 
world. Staff shortages in the|referred to—but not by their 
teaching area have been a|real names—in the complaint 
problem for us, and we haven’t|are 14 to 16 years old, and 
been able. to recruit certified|all are Puerto Ricans or blacksb 
teachers. But we still believelfrom New York City, Mr, 
we're doing a much better job Cohen said. 3 


Educate Boys Adequately 


A suit filed in Federal Court 
yesterday on behalf of 950 
boys in three state training 
schools has asked the state to 
improve the educational and 
;counseling services in the 
,schools or release the boys and 
-|pay them $1,000 for every day 
they spent there. 

The suit argues that juve- 
niles committed to the institu- 
tions—which are not prisons—| 
are deprived of their constitu- 
tional rights by a lack of ade- 
quate treatment and classroom 
instruction. 


A boy may be sent to one] 
of the 14 training schools in the 
state for delinquency or simply 
if he is “in need of supervision” 
and does not get it at home. 

But according to Morton P. 
Cohen, one of the lawyers who|°* 
instituted the suit on behalf .of 
four unidentified boys, “They 
and others like them at the 
training schools are doing little 
more than serving time.” 


—Called a ‘Way Station’ 
_Mr. Cohen is from South 


Brooklyn Legal Services, a 
community law office financed 
by the Office of Economic Op- 
portunity. The Brooklyn group 
brought the suit against the 
state Commissioner of Social! 
Servicés, George K. Wyman, 
and the superintendents of the 
Otisville, New Hampton, and 
Warwick State Trainin 


Schools. 
The schools, Mr. Cohen said, | : é 
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Proceeding On ynotion. 
pupil expendi- 


se requested that per 1965, §§ OS a ee Sse ae 


co a4tes PAIS 
[Hw try OE 
u LT YS Ex 
> 
Fr. 


against the damage award in this action, 
the amount of $50,000.00. This is. the 
a2mount to be received by plaintiffs from 
he defendant Judy G. Kelley by way of 
pre-trial settlement of the plaintiffs’ 
claims against said defendant. ‘This 
$50,000.00 offset shall be apportioned 
among the ‘various plaintiffs on the 
basis of the percentage W ich the re- 
covery of each respective, laintiff bears 
to the total recovery.ajlowed against the 
Gefendant United States of America. 


time sect oy eee the result ob- 

tained, and 4 other relevant factors, 

plaintiffs’ £ounsel are entitled tq recover 
torneys’ i is action, twenty- 

as attorneys’ fees in this action, ; 

five per cent (25%) of the 

herein awarded to the plaintiffs, as pro- 


erei t 
vided for under the Federal Tort Claims 

ket. ne 
[3] 19. Plaintifés,-as the prevailing 


ions, are entitled to 


recover from t defendant, the United 


States of América, their costs in these 
actions. -7 - : . he . 

20. jJidgment ‘in accordance with 
these Conclusions of Law is to be forth- 
with entered. . ; > it ane 


‘Julius W. HOBSON, individually and on 
behalf of Jean Marie Hobson and Julius 


W. Hobson, dr., et al., Plaintiffs, 
x j i 


Carl F. HANSEN, Superintendent of 
Schools ‘of the District of Columbia, the 
Board of Education of the District of 


Columbia, et al. Defendants, 
a Civ. A. No. 82-66. 


im United States District Court, 
District of Columbia. 


May 25, 1971. 


Proceeding. on motion wherein plain- 
reguested that per pupil expendi- 
iY NDS = ; 


AaAgs 


mentary school not be allowed to devia: 
by more than 5% from average per puss 
expenditure for all elementary schoo} = 
system. The District Court, J. Shen, 
Wright, Circuit Judge, held that where. 
despite injunction against further rae. 
and economic discrimination in opera. 
tion of school system, District’s elem--. 
tary schools which had 74% white es. 
rollment had 15.5% smaller pu;:. 
teacher ratio, 9.7% greater averny 
teacher cost and 26,7% greater teaches 
expenditure per pupil than did elemes. 
tary schools which had 98% black enr.3. 
“ment, notwithstanding contentions tha: 
discrepancies were random, were dur t: 
technological reasons beyond defendants’ 
control, and were inconsequential, rigts 
to equal educational opportunity was te 
ing denied, and it would be ordered thay 
per pupil expenditures for teachers’ s1:. 
aries and benefits in any elements:y 
school not deviate, except for adequate 
justification, by more than 5% {r= 
mean per pupil expenditure for teach t+ 
salaries and benefits at all elemen'a:7: 


o 


schools in district. : é 
Ordered accordingly. 
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L Schools and School Districts CATT 
Where District’s elementary See 
which had 74% white ennolmichia ss 
15.5% smaller pupil-teacher ratio, 9.4% 
greater average teacher cost and eee 
greater teacher expenditure Pear aes 
than did elementary schools pi 
98% black enrollment, polite 
contentions that discrepancics were Bai 
dom, were due to technological ae ie 
beyond defendants’ control, and W ee 
consequential, right to equal ae 
opportunity was being denied, ce 
would be ordered that per pupil 2 
tures for teachers’ salaries 4 oP, 
in any elementary school not ee ae 
cept for adequate Meee ieee: 
than 5% from mean per pup! ie : 
ture for teachers’ salaries and bene! = 


. 


es 


é * trict. —_ 

all elementary schools in ae eee 
ucation *"" 

mentary and Secondary E geet : 


1965, §§ 101, 105, as ame 
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“it racial minority is treated in dis- 
-qiminatory fashion, there is presump- 
tive constitutional violation demanding 
exacting scrutiny by court and impos- 
ing heavy duty of justification for such 
treatment. ‘ - ‘ 


g Civil Rights $s ’ 

Court’s duty to scrutinize alleged 
discrimination against racial minority is 
especially high if right of minority af- 
{ected is right to equal educational op- 
portunity. ORG 


oe 
= 


- 


sia 2 = ; 


Peter F. Rousselot, Washington, D. Cc 
for plaintiffs. - 


C. Francis Murphy, Acting Corp. 
Counsel for District of Columbia, and 
Jehn A. Earnest, Matthew J. Mullaney, 
dr. and Thomas R. Nedrich, Asst. Corp. 


“Ccunsel for District of Columbia, for 


defendants. 


J. SKELLY WRIGHT, 
dsdge*: hess 


Circuit 


On May 19, 1970, Julius W. Hobson, an 


ae 


-figinal plaintiff in the class action 


sich led to this court’s prior judgment 
ad decree of June 19, 1967, 269 F.Supp. 
tl, affirmed, sub nom. Smuck vy, Hob- 
eS, 132 U.S.App.D.C. 372, 408 F.2d 175 
"1593) (en bene), filed an aménded mo- 
tes for both further relief and enforce- 
“rot ef the decree. Under the relief re- 
peed the per-pupil expenditures from 
oe regular District of Columbia budget 
* each elementary school would not ‘be 
‘““7xed to deviate by more than five per 
age from the average per-puplil expendi- 
is we all elementary schools in the 
ee ee the five per cent variation 
wr. &xceeded only for adequate jus- 
eres Which would be defined to in- 
cea ae of compensatory educa- 
€ducationally deprived pupils in 
ee ith the 1967 - decision, or 
= the m oe Special educational services 
“4: entally retarded or physically 
“@pped. To understand the mean- 


~~ 
4 


Troan ta 


tifis’ moti ior further re- 
necessary 
briefly ts review the beginnings of this 


long litigation. 


= , 
ing a vying 
~ WA ~ sha 


* 


I 


In 1967 the basic question presented to 
the court was whether the defendants, 
the Superintendent of Schools and the 
members of the Board of Education, in 
the operation of the public school system 
here, were unconstitutionally depriving 
the District’s Negro and poor public 
school children of. their right to equal 
educational opportunity with the Dis- 
trict’s white and more affluent public 
school children. 269 F.Supp. at 406. 
The court concluded that they were, and 
its decree permanently enjoined the Di 
trict of Columbia school board from di 
criminating on the basis of racial or 
economic status in the operation of the 
public school system. 269 F.Supp. at 
517. 


This decree was based in part upon 
the court’s finding of a systematic dis- 
crimination favoring the west of Rock 
Creek Park schools in the distribution of 


tw = 


S- 
S- 


District educational resources—in the’ 


age and condition of scheol buiidize< 
in school congestion, in qua’ity - ] 
and of textbooks, in curricula arg 


) 
4 
-“ 


programs such as kinderearten, ard fast- 
ly in per-pupil expenditures. Vyith refer- 
ence to these documented inequalities, 


the court held: 


“* * * However the Supreme 


Court w)timately decides the question 
of a school board’s duty to avoid pupil- 
assignment policies which lead to de 
facto segregation by race and class, 
it should be clear that if whites and 
Negroes, or rich and poor, are to be 
consigned to separate schools, 
ant to whatever policy, the mi 
the Constitution will require and guar- 
antee is that for their objectively 
measurable aspects these schools be 
run on the basis of real equality, at 
least unless any. inequalities are ade- 
quately justified.” 


ORT SY £ Mra 


= 


Supp. ut 496. The court went on 


nment: 


‘The constitutional principle from 


ch this modern separate-but-equal 


& draws its sustenance is, of course, 
sal protection. Orthodox equal pro- 
tion doctrine can be encapsulated in 


* . 
single rule: government ‘action 
ch without justification imposes 


-qual burdens or awards unequal 
The com-_ 


ant that analytically no violation of 


fits is unconstitutional. 


ly 


ferred) equality 


bhory sri E & 
Vas VC vere \ we 


of the Negro’s ed: 


= 


tional experience to compromise its ¢= 
igence for any of these reasons yt.. 


cas 


poor. 
Td at 49+ 


In 


es raise the rights of the Ne;-,, 
* % % 9? ° 


(Footnotes omitted.) 
its 1967 decree, the court attacks 


de jure segregation in the District ¢, 
rectly, ordering the track system and oS 
tional attendance zones abolished z-. 
calling for integration of school facy 


ties. 


The court held further that ;-.:. 


sal protection vests unless the ine- 
-alities stem from a deliberately dis- 


iminatory 


plan is simply false. 


. . 4 
“hatever the law was once, it 1s a tes- 
ement to our maturing concept of 


quality that, with the help of Supreme 
“ourt decisions in the last decade, we 


-ow firmly recognize that the arbi- 
Yary quality of thoughtlessness can 
“2 as disastrous and unfair to private 
“zhts and the public interest as the 
| arversity of a willful scheme. 


a real constitutional question. 
:ases 


oor, 


“Theoretically, therefore, purely ir- 
ational inequalities even between two 
chools in a culturally homogeneous, 
‘aniformly white suburb, would raise 


nea 
Re 


“- 


But in 
not involving Negroes or the 
courts will hesitate to énforce 
separate-but-equal rule rigorously. 


hrough use of a generous de minimis 


-ule or of a relaxed justification doc- 
rine, or simply inthe name of insti- 
utional comity, courts will tolerate a 
sigh degree of inequality-producing 
lay, and delay, in the joints of the ed- 


-tional system. But the law is too 


-eply committed to the real, not mere- 


Bee the discussion of law in text at pages 


§59-S61 and Note 22 infre. 


Affidavit of Julius W. Hobson, Decem- 
ber 2, 1970, at 4. 


3n July 6, 1970, defendants opposed plain- 


tiffs’ amended motion. Defendants filed 
2 motion of their own to vacate the decree 


of June 19, 1967 


and to Gismiss the orig- 


ins] complaint, which plaintiffs in turn 
opposed on July 14, 1970, asking ‘for 


nagment on the pleadings. 


In the memo- 
jum of points and authorities filed 


a aeeitinan are rar tion 


pupil expenditure is a measure whit 


summarizes most other relevant distr 
tions of educational resources. 
the assumption that compliance with 


ay 
al oF 


But «: 


(SRD 


er items of the 1967 decree would Lees 


~ the secondary effect of equalizing ov-4 


all resource distribution, the court 2. 


ferred any more specific remedy for ‘t- 
expenditures 


inequality in per-pupil 
The thrust of plaintiffs’ 1970 ame 
‘motion for further relief and enf 


tis 
- 
stone 


ryre 
Os Nt- 


ment was that this hoped for secondas> 
effect of the original decree has not « 
curred. Plaintiffs returned to thec -% 


asking for further relief in view o 
fact that the spread in- total exj 


mentary schools had increased by 


{ **- 
aise 
. 


“tures per pupil at various District 


ove 


100 per cent since 1964, the last year -* 


which complete figures were availa 


bie 3° 


eat Bod 
the time of the original litigat: a 
_ Plaintiffs requested a more specific n~ 


edy to alleviate these inequalities. 


-— 


2 : ll 
[1] Aftera year of discovery 2 


gument by memoranda, the recor 
before the court indicates that as 


of July 6, defendants contended ae 
extent of integration of faculties 20 
mountables to relieve overcrow 
believed to have had a substant 
on the 1967-68 per pupil cae 3 
figures as it would have on later 3 
To check this contention, 
order filed July 16, 1970, req 
fendants to file by August 10, 
tain cacegories of expenditure da 
1970 fiscal year and to detail t 
pliance with that part of the cou 
opinion calling for copges to 
itien to de facto gepregated schoo! : 


heir 
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the: coulis: 
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. .htlon of that 


aE responsive to this order was filed by 
gefendants on August 10 and 12, 1970, 
3 the form of an affidavit and a supple- 
sental affidavit of Benjamin J. Henley, 
Acting Superintendent of Schools, and 
rsree volumes of exhibits. On August 12, 
1970, the court sua sponte required de- 
zedants to develop and to file with the 
wort certain tables displaying family 
weome and per-pupil expenditures for 
&scal 1970, as well as a calculation of the 
gatistical correlation between deviations 
{frm mean per-pupil expenditure out of 
regular funds and deviations from mean 
1609 median family income. . : 

On August 17, 1970, plaintiff moved 
fe production of additional information, 
vhich motion defendants opposed. By or- 
ér filed August 31, 1970, the court grant- 
e! plaintiffs’ motion in part, denied it 
tg part, and established a schedule for 
memoranda responding- to exhibits pre- 
toasly filed and under order soon to be 


fed. The court’s order of August 31 is 


€rcted defendants to file in the record,. 


“ter clic, “projected per-pupil expendi- - 


tere out of regular funds for teacher 
wriices rendered at each public elemen- 
tury school in the District of Columbia- 
f:e the school year 1970-71, as well as 
ce per-pupil expenditure out of regular 
tzads for teacher services rendered at 
rh public elementary school in the 


(atrict_ of Columbia during the school. . 
+> gear 1963-70.” Bp aks = AO Ree Pheer 


On the following day, September 1, 
‘0, in a memorandum opinion and or- 
+r, this court stated: 

“The best data now available to this 

‘urt indicates that there still is a 
tzbstantial differential in per-pupil ex- 
readiture which favors the elementary 
whools west of the Park The area 
Stat of the Park is the richest in the. 

«trict, The elementary school popu- 
area is also the whitest 

* * A prima facie case 
*f violation of the 1967 decree seems to 
tare been made Out Tess Seo” 


'Poomotes omitted.) 


a response to plaintiffs’ May 19 pro- 
™=2] for further relief, defendants had 
ee there were fundamental rea- 
aioe the most part beyond the school 


: 8 control, which contributed to the 


a the City, 2 


ee disparities and would 
atte adherence to a 5% rang ‘aria- 
ae: % range of varia 


ma thal: etre and unjustified burden 
7 Of page: of the school sys- 
Wer ee we tenerns given by the school 

mations in expenditures, some 


tuly to be beyond their control. 
CR ara Giffereporea is 


LOTHY tes the etaoent 


Meritage ne eee 
CUTE t x 


28 eee es 


2Tha eg 
He M)°¢ 


ent schools, in of different sche 


buildings 


and the consequent cost of up= 


ee a a aaa SOS ee . 


01, 


keep, and in the size of school plants” 


and consequent variations in cost of op- 
perafions 
scale. Without precluding defendants 
from introducing more precise and up- 
dated figures about expenditures or from 
rebutting the prima facie case of viola- 
tion of the 1967 decree based on the 
figures then in the record, the court there- 
fore sought to focus the attention of the 
parties on those aspects of school man- 


te ee 
—- 


agement which appeared to contribute 


substantially to the apparent disparities in 
per-pupil expenditure and which also ap- 
peared to be within defendants’ control, 
In its September 1 memorandum opinion, 
the court ordered that defendants 


(1) “indicate, by memorandum filed in 
the record in this case, why the school 
board should not devise a plan to 
equalize within a five per cent variation 
expenditures for teaching costs out 
of regular funds among all District of 
Columbia elementary schools for the 
1971 fiscal year.” and 

(2) “indicate, by memorandum filed in 
the record in this case, why busing of 
pupils from low-income area, over- 
whelmingly black, overcrowded schools 
in the District. to high-income area, 
whiter and underpopulated schools 
would not eliminate unnecessary differ- 
‘ences in per-pupil expenditures relating» 
to over- and undercrowding, which de- 
fendants concede to be one of the causes. 
of the lingering and spectacular in- 
equality in overall per-pupil expendi- 
tures,” 


Pursuant to the order of August 31, . 


1870, defendants filed enrollment-capacity 
data and racial data for each elementary 
school as of September 21, 1970. In ac 
cord with defendants’ motion, the court 
amended its orders of August 31 and Sep- 
tember 1, 1970 to require further exhibits 
on November 2, 1970 and the show cause 
memorandum by defendants relating to 
overcrowding and teaching costs on No- 
vember 16, 1970. Defendants subsequent- 
ly filed on November 2, 1970 exhibits 
dealing with teaching status, race, experi- 
ence, actual per-pupil costs for teacher ex- 
penditures for fiscal 1970, and projected 
per-pupil costs for teacher expenditures 
for fiscal 1971. Defendants filed fur- 
ther data in the record on November 6, 
17 and 27, 1970. On November 17, 
1970, defendants also filed their show 
cause memorandum relating to overcrowd- 
ing and teaching costs. Plaintiffs filed a 


memorandum responding to defendants’ 


attributable to economies of - 


~ 


> 
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pil expenditures for of the city where the school populati 
population rs ag 
bo Lsi\i ai the 


fferential in per-Pu 
chers’ salaries and benefits * exists 98 per cent black, and is especially fz. a Laake APRA ADV bcd MeD UT Ae >  «- 
of : hools east and west ape ae - yored over Anacostia, one of the most cue : ; _ SCHOOLS AND SCHOOLS IN THE PEMA IDER 
ark + the differential is great- and black sections of the city. The fet 2 i ee excluding s ye “ital OF THE CITY 
ry in risca. © \71 than it was in fiscal lowing tables show the extent of ne : er. ne a : : See - 
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West of Park 


5 today 74 per cent average teacher cost per child for bot’ ‘Aes : 


sie school population i teas Ri 
lWest of Park 
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; | : — of City Advantage 
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Park, see the affidavit of Edward M. = eee eta aoe i ee } ee ie : 


elementary schools by Dave M. O'Neill, Re 
Brooks, former director of the Research 


Burton Gray and Stanley A. Horowitz, oD oS a : a 
January 18, 1971. At the court’s request, Division of vie United Planning Or Ppupil-teacher ratio 
plaintiffs filed a rebuttal memorandum to eae oe naman Lee Sonia 3 pee rs . 
the O'Neill report oP February 11 1971. rate Memorandum 0” the Relevance an! ; Average tea 
: “urs3 oes ae . teach 
Defendants filed 8 rejoinder memorandum =~ cea an ; the paar nites of $ , er cost 
on March 9, 1971L. os , ee = y Regions of te ity,” May 3 aes Teacher 2 . 
fat ann one: eee Mee Daring 1068 and Soy ie : oie: enditures 
15 eet oy e Speart ome ‘3 Mie apc helped develop for UPO a poverty inites ; eae’ 
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ditures per Anacostia River.” Like 


of the arties from total expen 
stia is physically Rep 


' Pupil-te-cher ratio . 


pupil to expenditures per pupil for teach- / Park area Anaco 
ers’ salaries and benefits, oF ‘teacher exX- rated from the rest of the city by a5 a ; 
res per pupil.” For the reasons, graphical pboundary—the Anacostia Rivet. : Avera ae ta oe Fe smaller 
schools 324 as ge f 2acher: cost . g 
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Sie 


cot phish, AHR bee A Ye savin ay a Rare 
, 
‘ 
, 


pendits: 
sce the 4th paragraph of Note 3, svard Anacostia has 37 elementary 


a population of -approximately Rats 


want 


Teac Sire 
her expenditures 


5. Rock Ceoek Park itself runs the length 2 
of * from north to south, and sets students. Defendants’ Separate ie £ per pupi 
: area to jits evest. rouzh’., & randum re Tables s-17, 18, 19, and -* = ee. rr $413 
ont .¢ the city, a8 2 disereve 0 ; April 27, 1971, at soe & | ; : : 3 : = ; ee a 
graphic entity. The Park serves 8S ® 7. These data are taken from Joint Str : Peat nae ea ou ee sa : - 
f natural boundary for school attendance tions Noss aot 32, S-6 and S-7 Te 55s ; Ser ha - Fiscal 1971: g d 
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Particularly in view of the 1967 opin- 
lon and decree in this case, these figures 
make out a compelling prima facie case 
that the District of Columbia school sys-. 
f tem operates discriminatorily along ra- 
j cial and socio-economic lines. As the 
Fifth Circuit taught us in Brooks v. 
Beto, 366 F.2d 1, 9 (1966), “figures 


speak and when they do, Courts listen.”’, 


/ Q‘f plaintiffs’ strong prima facie case of 


racial discrimination in the administra- 
tion of the District school system is not 
rebutted, then these results can only be 
justified by a “compelling state inter- 
est.”® The thrust of the defense in this 
case has not, however, been with the dem- 
onstration of such compelling interests, 
but rather with various attempts to un- 
dermine the preliminary finding of dis- 
crimination in the dispensation of educa-* 
tional opportunity. _ : : 


~ 


am. --- 


mud Ill . 
A. The first of the defenses to plain- 


tiffs’ prima facie case is the argument 


that, conceding expenditures for teach- 
ers’ salaries per pupil to be higher west 
of the Park then in the rest of the city 
and recognizing that the west of the 
Park area has traditionally been a bas- 
tion cf the white and wealthy, more is re- 
quired for a finding of discrimination in 
1971. Specifically, defendants have 4sk- 
ed the court to notice that busing under- 
taken to relieve overcrowding has di- 
luted the concentration of white students 
and has raised the percentage of black 
students at many of the west of the 
Park schools. But the fact remains that, 
when all 18 schools west of the Park 
are considered tore.ner in 1971, they are 
still 74 per cent white as compared with 
all the rest of the schools in the system, 
which average 98 per cent black.® The 
west of the Park area continues to have 


schools mags are identifiably more white 


- 
% 


8. See the @iscussion of law in text at 
pages 859-861 and Note -22 infra, 


9. Joint Stipulation S-14. 
10. Joint Stipulation S-1& 


and wealthy. Although they have 
ceived some bused students, the shane 
the Park schools remain 10 per cent as 


crowded than schools in the remaing “ 


of the city.'® That the west of the p 
schools have 27 per cent higher ia, 
tures per pupil for teachers’ salaries ang | 
benefits in 1971 is prima facie evide i: 
of discrimination. ix 


Nor do defendants succeed in unéey. 
cutting this prima facie case by pointing 
out that there are substantial differenas 
in per-pupil expenditure existing ° 
in the approximately 130 elementary 
schools in the system and by suggesting 
that consequently “it is possible for any. 
one to cull a small atypical grouping of 
elementary schools which yields an aven 
age per pupil expenditure substantially 
different from the city-wide average,” 8 
What defendants fail to recognize. {s 
that the schools west of the Park const}. 
tute both a geographic and-an historic) 
entity.1® If defendants were correct that .. 
the observed teacher expenditures y«r = 
pupil west of the Park were a random 
or freak phenomenon, then defendants 
should be able to find other such “atypi- 
cal” clusters of schools and to demon 
strate that the unusually high expend! 
tures at such clusters were unrelated to 


impermissible racial or socio-economit “=: 
discrimination. But the only other hish 


expenditure “atypical” group of eleme> 
tary schools mentioned by defendants 19 
that comprising the Model Schools Divi 
sion, in which the pupils are predom 
nantly black and from the lowest Incom® 
level families. In 1971 the schools is 
this model project had teacher expend 
tures per pupil of $548, or $15 above the 
citywide average.13 This de minimis ao 
vantage hardly compares, however, 
that of the west of the Park schoo. 
which were $136 above the citywide ave 

age. Moreover, there is a lawful reasos 


12. Sce Note 5 supra and Hobson v. Hist 


sen, 209 F.Supp. 401, 410 (1967). 


13. Defendants’ Revised Submission to the 
Court, November 6, 1970, and Joints a 


Stipulation S-8 i 
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gs the favora 
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ple treatment of the Model , 
Ie: Division program, it serves as a 
1 of compensatory education and is 


ie by the court’s 1967 holding that 
-w]here because of ‘the density of 
rsidential segregation or for other 
ons children in certain areas, par- 


é 


N4a> 


eet 


clits of an integrated education, the 
court will require that the plan include 
mpensatory education sufficient at 


_ast to overcome the detriment of seg-_ 
: & % *.7? 


wteols Division 
--censatory, it would not be bound by 


Patil ts, proposed five per cent equali- 


©) 


oh On order. 


The higher than average teacher ex- 
-erditures per pupil out of regular funds 
ithe Model Schools Division schools are 
ster accounted for by the fact that 


SSeS 


y+ xdministration has designated ‘these 


* Jacals to receive all Title I money ex- 


«--44 to the District of Columbia un- 
z-- the Elementary and Secondary Edu- 
-stion Act. Federal law requires that 
+. I funds be spent only to meet the 
cial educational needs of disadvan- 
*sz+d children. To obtain Title I funds 
‘+m the federal government, local school 


2 “va%ministrators must first demonstrate 


""3¢ the designated receiving schools are 
s‘~wady given at least equal treatment 


.-, sth other schools in the system as meas- 


.2%2 by objective inputs out of regular 
1 es 
‘4>ctary funds.!4 Thus both because 
3 evs ° 
“+x are part of the city’s own compensa- 


tes Ore a 
“ty program and because it 1s a prereq- 


"te to their receiving Title I funds, 
ac Schools Division schools lawfully 
ge slightly higher than average 
eek expenditures per pupil. But by 
ee lawful justification do the elemen- 
ay Schools in the white and wealthy 

t of the Park area receive strikingly 


erate ° - 
“ner teacher expenditures per pupil, 


a het 


“st of regular appropriations uniquely 


a 
es U.S.C. §§ 2418 and 24le (1964), as 
ee by Public Law 91-230, § 109 
eo 91st Cong., 2d Sess., April 13, 1970. 


» 
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.-ylarly the slums, are denied the ben- > 


ants have offered evidence purporting to 


is 8 


within defendants Control, 48 Cullipascm 
with all of the city’s black and gener 
poorer schools, those of 


including 

Model Schools Division? As will be seen 
below,--this is a question for which de- 
fendants have no satisfactory answer. 
their claim that 
Park constitute 
sample, defend- 


B,. As an adjunct to 
the schools west of the 


mai ae 


an unfair or “atypical 


show that, when looked at overall, chil- 
dren from poor homes fare as well or, 
better than their wealthier counterparts 
in the allotment of expenditures. By 
defendants’ calculations, the statistica 
correlation between the fiscal 1970 per- 
pupil expenditure and the 1959 mediar 
family income is ~0.08. “No statistica 
relationship at all exists; the rank dix 
tribution is completely random.” Ac 
cording to plaintiffs, however, defend 
ants have not computed this correlatio 
correctly. The carrect correlation i 
-+..053—small, but positive. Plaintiii 
state that when one locks at the correk 
tion between income and expenditurs 
per pupil for teachers’ salaries in fisc 
1970—the focus which the court h: 
most recently requested—the correlati 
is a significant +.100; and that it ris 
to +.172 when special schools for t 
mentally retarded and physically han 
capped are excluded (as they would 
under plaintiffs’ proposed equalizati 
order). vanes 

Fortunately, the court does not f) 
it necessary to arbitrate this abstr 
statistical dispute between the part 
Even if defendants have comp ated 
correlation correctly, all they have d 
onstrated is that random high per-p 
expenditures in favor of some chilc 
from poor, black neighborhoods eas’ 


Rock Creek Park at the expense of oj 
children from poor, black neighbor 


east of Rock Creek Park are 
that they obscure the systematic 
crimination in favor of white chil 
from wealthy neighborhoods wes' 


School Officers: “Subject: Advis 
Statement on the Development of Pol 
on Comparability,” September 18, 197¢ 
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here 38 & “crazy quilt” or random na- 


ture to the spending pattern, it is con- 
centrated among some low income area 


hon 


ins Te 


have higher expenditures. 


schools where there appears to be no 


Significant correlation among race, 


_-neighborhood income, and per-pupil ex- 
'-penditures. 


Whereas white children in 
wealthy neighborhoods have only a slight 
chance of being assigned to elementary 
schools where the expenditure per pupil 
is less than the citywide average, chil- 
dren in poorer black neighborhoods face 
a substantial probability of such assign- 
ment. Defendants’ own scatter dia- 
grams serve only to reinforce plaintiffs’ 
argument that per-pupil expenditures 
for teachers’ salaries in District publie 
schools are,“random,” if at all, only- for 
the black and the poor. The wealthy and 
the white are virtually guaranteed more 
money—in almost every instance sub- 
stantially more than five per cent above 
the citywide average. : 


‘ - 


C. Defendants “have also attempted 
to account for the observed discrepancies 
in expenditures solely on the basis of 
true economies of scale. A brief review 
of the contentions of opposing parties~ 


{5. The article reads in part as follows: . 
“Large schools have relatively low 
- “eXpenditures per pupil and small schools 
This is just 
what would be predicted by the time — 
honored principle of economies of scale, 
which describes the general tendency 
of costs per unit of output—in this case, 
one child’s education—to fall as the 
scale of operation—in this case, the 
size of school—increases, . 
“Schools west of the park are smaller, 
305 pupils per school on the average. 
Schools east of the park are newer and 
larger, 744 pupils per school on the 
average. The principle of economies 
of scale then, would lead one to ex- 
pect higher expenditures west of the 
park where the schools are so much 
smaller. Such a differential need’ not 
reflect discriminatory practices. ts 
“An\appropriate comparison is made 
in the ‘accompanying chart. When - 
schools of equal size are compared, 
it is clear there are no significant east- 
west differences, If anything, schools of 
the same size east of Rock Creck have 
somewhat higher per-pupil expenditures 
than their western counterparts. The 


z 
“~ 


serve to indicate the added difficultie, 
which beset the truth finding Proces, 
when it is necessary to rely upon easily 
manipulated statistical analyses. Wh: 
the evidence first presented indica, 
wide discrepancies in overall expeng;. 
tures per pupil favoring the west of thy 
Park schools, defendants took’ the pos. 
tion that economies of scale were the rey! 
reason for what plaintiffs attributed t 
discrimination. In this respect, defend. 
ants directed the court’s attetition to as 
article by June O’Neill and Arlene Holee 
published in the Washington Post on Qe 
.tober 15, 1970.15 Adopting the Jur 
O’Neill—Arlene Holen article’s reasss. 
ing, defendants stated in their Noves. 
ber 17 memorandum to the court thi: 
they “must here again emphasize thi: 
-itf is not the blackness or whitencss ¢! 
the school, nor the poorness or richness 
of the school that causes a high or Jon 
per pupil expenditure figure. It is the 


Plaintiffs have demonstrated to this 
court’s satisfaction, however, that ds 
fendants’ initial explanation of the o> 
served discrepancies in per-pupil expend 


figures used here are D. C. expenditures 
only, and do not include federal Tit 
I or impacted area funds, 7 
“It is also striking that expenditures 
per pupil consistently decrense as the 
size of school increases, And this 
happens on both sides of the park 
“The reason for this phenomenon of 
declining costs, which is widely ree 
ognized in industry, 
spreading out of high fixed costs ote? 
more pupils in the larger schoole 
For example, school principals get sis 
lar salaries, but in larger schools the 
principal’s salary cost per pupil wil 
“be much lower. This greater spreading 
out of costs applies to all those ite=# 
in the school budget which cannot “te 
provided in direct proportion to t# 
number of pupils—administrative con® 
building and maintenance costs, library, 
special teacher and guidance seric® 
ete,” ba 


x 


16. Defendants’ Memorandum to tie Coes 
November 17, 1970, at 23, “Sut i 
defined as the number of pupils #2 Pe 
tendance, not in terms of the physical - 
mensions of the building. 
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eres agectctitically invalid. Plain- 
: : areneisen analysis aptly noted 
nat the conclusions reached ane 
on 'Neill—Arlene Holen article were 
ag on the unstated premise that 
sssed ie of education given at ponte | 
es - hout the city was constant. This 
sone h begs precisely the ultimate fac- 
ee tion posed by this litigation— 


weap eques ' 
Ce all children in the District 


oo] system are being given equal edu- 


i j r whether some 
-stional opportunity © uae 


Ses of the Park show Ra, 
tially lower expenditures per pup , 
i of course possible that these low er 
i venditures may be explained by oe 
— ses of scale; but it is equally 
aa that they also reflect lower in- 


ae of resources and generally ane 

cae j tion ave 
4 ve, education. 

sess less expensive, : 

uNeill’s analysis,}" offered by erate 

er in response to Michelson 's analy 8, 


~ 


: “The two O’Neills should not be con- 


Ss June, the wife, wrote her Wash- 
, 


fused. : hea 
ington Post article on economies of 


first. Dave, the husband, appeared later, _ 
as ‘defendants’ expert. " : « 


t& June O'Neill, of course, had Se aed 
in October about economies of 8CB aa 
total expenditures per pupil pe 
('Neill focuses, as the court ha sug 
in § teaching costs 
rested in September, oD Bee 
slunc. As to. the first component of tea a 
ing cost—average teacher sulery Ue 
O'Neill finds there can be economies ° 
, i Dave O'Neill, varia- 
«ale. According to , : 
tion in average teacher salary with size 
rMects “only the fact that old Seer 
tend to be in old (and therefore sma’ 
Yuildings.” He criticizes the Buckels 
trlinique quite convincingly when fn 
writes that “the fact that there 1s a built- 
tk negative correlation between average - 
teacher salary and school size has intro- 
éax4] much confusion into * * * previ 
ec discussions.’ Dave O'Neill does find, 
‘.wever, that the second component of 
teaching costs—class size—may be subject 
economies of scale, although “there 
*iN always be the problem that larger 
easces in the larger schouls could result 
in both lower costs and lower quality. 
I is thus only for special teachers that 
*<clutely untainted economies of scale 
="y be possible. Small schools. every- 


er, 


*<+re in town tend to have more special — 


other respects, 18 1m agrt 
Michelson that the June 
lene Holen newspaper ar 
reliable. 
Be eee to showing that the ee 
Holen article begs the ultimate quest 
posed by this geno: 
strates that, when wee 
size—such a8 average veacn 
teacher-pupil ratio, oO 
tion—are also consider 


can be a 
between 7.5 per cent and 15 per 


f s in per-pupil ex 

the observed differences in per pupil 
Phe 4 
penditures for teachers’ salaries 


gyreemnens Waves 


O’Neill—Ar-5 
ticle is facile 


ra 
rare 


j 
The Michelson anaiysi5, 


also demon- 
es 

ers’ salaries, 
r capacity utiliza- 
ed, then size alone 
somewhere 


i in only 
said to explain ge 


Thus 


. : afes 
defendants’ initial claim that the ies 
aera is legitimate because it arises sole 


tantially, fr their al 
ly, or even substantially, trom 


i parable quality 
leged ability to run comparable ¢ 


if they ar rg 
schools more cheaply if the are - ge 
Ss i 4 ; : st . 
has been convincingly reiutec, ne ies 
oat their own expert 
by Michelson, but by their , 
well.t§ iy 


. - 
‘ “teachers than Jarge ones; 
cial teachers in small ahoney pate 
itinerant, the time _they de eae 
ing may mean that students oe 
schools receive just as peice a 
time per special teacher as ae ee 
small schools do. if th-s = Che 
O'Neill concludes, “then it sie ial 
that, as between sides of es ae 
cant differentials jn the quality o mice 
i do not emanate from the spect 
ee differential.” Although inter 


teacher} = ; eS 
ting, Dave O'Neill’s economies of scal 


argument is speculative and marae 
At the moment, we cannot cero 
much of the existing Sua a 
penditures for special eo eee, 
jutely necessary because = ss - 
of scale and how much Sap ire 
eliminated by more econonnca” S a oa 
of special teachers. And sana ra 
O'Neill’s theory 1s ors ie pet 
explain away that ee the vars 
tial in teacher Sone ree | 
hich relates to special cane 
ee this issue, the court * 
it ee an equalization 


per 


out prejudging 
his poin 
note at tis } : = 
amed such away 
der could be framed ie “ s 
sxeeptions to ¢ 
leave open excep io 

range of variat! 
prove that these 
ies of scmie. 
economies 0 is ee 
porting special teacher ese eee 

pupil this court in any eae S 
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will require that the salarics 
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.In the -preceding portion of this opin- 
ion, ithe court has considered and reject- 
ed defendants’ argument that the ob- 
served wide discrepancies in teacher ex- 
penditures per pupil favoring schools 
west of the Park are random and do not 
Ses any. particular racial group or eco- 

omic class of children. The court has 
=e rejected defendants’ position that, 
even if an objective pattern of discrim- 

ion exists, it does so solely or pri- 
ane for technological reasons (@. e. 
mies of scale) which are beyond 
aa endants’ control and which cannot be 
re medied by a court order. Now the 
court comes to defendants’ ultimate ¢de- 
that even if a pattern of unequal 
nditures does exist, and even if the 
ential expenditures per pupil ere 
Within ee on control, the resulting 
real resource differentials are nonethe-. 
ee ons sequential as they relate to 
equal educational opportunity. 


e 
3 


xpe 


a 


Teacher expenditure per pupil is a- 


sum, of course, which reflects both the 


teachers who. teach 
pred be prorated 
eceording to the 
ey : - 
Although plaintiffs and defendants now, 
seem to be in agreement that economies of 
scale are quite small, the question still 
arises whether they might be sufficiently - 
large to account for teacher expenditures 
Fer pupil outside the requested 5% 
equalization range in a small number of 
exceptionally Jarge or small schools. The 
quéstion, of course, is not hew much vari- 
ation in teacher expenditure per pupil is 
erplained by size, bot rather what might 
be the magnitude in doRars and cents, of 


at more than one 
among the schools 
time spent at each 


the economies of seale fector. The 
Michelson analysis concluded that a 5¢ 


per child scale economy was possible, and 
this led to the reslization that schools 
more than 1,00 pupils different in size 
might have scale economies accounting for 


teacher expénditure per pupil differen- 
tials outside the 59 range. But this 
finding, of course, gors to the viability of 
t! 


i proposed remedy, and not to the early 
ade unfounded claim of éefend- 
auts that fle observed discrepancies were 
ae she accounted for on the basis of 
economies of scale. T what come back to 


the geiendare question In the reniedy pe 


ay 
; 
is 
ae 
, 


size of the class in which a give 
finds himself and the salary pajg re 
teacher. eae regard to the 


AVCTE ry 
teacher salary component of teacher eq 


penditures per pupil, defendants take thy 
position that oe different salaries pais 
teachers are primarily rewards for ez. 
perience, ane that. experience hag », os 
been Shown to have a significant Correly. 
tion with a teacher’s prod, UCLIVity meng 
red by student achievement tests, ihe 
shorf response to this ae on is tha 


rt 


fendants are seeking 


D Btudens 


to reopen es te 
litigate an issue which has already bere 


decided in the 1967 Habsen opinion. 


It is almost an affront to comm. 
sense toa say, 2s do defendants, that } 


pattern of spending so dise eee 
its face as the one which exists in the 
District reflects 


6 = 


educational opportunity.” To overro~ 
the heavy burden against them, defer, 
ants lean in part on an weet bs 
their expert, Dave O'Neill, that ‘ory. 
teacher experience of six years and kis 
has educational consequence. But ews 


19. “Defendanta volunteered the informe- 
tion, confirmed by the Task Force re 
port, that teachers in th 
ith stable or declinin 

namely, the white elem 

west of the Park, have 
ly greater teaching er 
faculties at the Ror eloments¢y 
schools. * * * Defendants, howesrt, 
denigrate the significance of this st 
tribute, picturing the young teach? 
fresh from the university who m4 
predictably turn in the superior tes 
ing performance, All this may be tr 


e ‘older schocts 
g enrolimeats,” 

ntary sclionts 
h 1ad significant. 
erjence than the 


but it remains beyond devil thst 
other factors mar’ expericace Is 8 
real asset for a teacher, as it Is fe .- 


any professional. The W gshingte3 
school system’s pay serie, in prop? 
tioning salary te the number of year 
of teaching experience, ig 2 testimonial 


‘ 


2 snot bt 
to this fact. iorecver, s cannet Ss 

: aaa est 
questioned that the isitial few ¥ 
of teaching make an enormous Ce 


tribution to a teacher's competence. by 
superior percentage of Ui ous ee 
the predominantly (85-100 % o} en 
schools, the Task Force pepe = es 
Jiave these vital first years of expenes 
to fall back on, * & *” 
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> ¢q 
vis assumption, which O'Neill aemits 


: ae Hy an “intuitive hunch,” were 
~» the west of the Park school is still 

oe d in that it has a higher percent- 
sot teachers with six years or tnore 

deer: than schools in the rest of 
ae ity2@ Moreover, 48 the céurt reads 
an the gen inconclusive educational 
ote tell us oy ‘hat teachers scem to 


tod for experience rel- 
‘productivity, That 18; 
istently find some rela- 

ot between experience e and achieve- 
Lee though not so great as is tradi- 
ee ally paid for. Int he absence of more 


ee, ayes 


auive to aici 
~<earchers cons} 


jusive studies, large differentials 
See Heae, : 5 Ly 
ch as exist in the District of Columbia 


-srnat be condoned. 


cannot be allow- 
ustify budget re- 
s to the Congress and to the Dis- 
Sea tiot, Co lumbia City Council by stress- 
zg the connection between longevity and 
ee LS and then in the a 
: trvath to Gisavow any such. connecti 
te fore the court. Speaking before a 


“itv Council on the subject of teacher 
Moreover, even 
O'Neill's “intuitive he 

crsucendo, his own avalysis, Table 3 at 
16, shows that GS.3% of the pao 
west of the Park, but ae 60.4% of the 
teachers east of the Park, Be ‘“high- 
mt quality” as judged by the standard 
cf six years or more of experience. _ 


3. Statement of Mrs. Anita F. Allen, 
Cisirman, Committee on Teachers’ Sal- 
ary Legislation, District of Columbia 
Tard of Education, Before the City 
Council Regarding Teacher Salary Legis- 
lation, October 31, 4969, at 5. “First, 
the massive turnover rate of teachers 
mast be stopped.. And the District of 
“Celambia schools can no Jenger atford 
to be a training ground for ne ighboring 


es 
© 
s¢ 


pwepting 


turban school districts.” D.C. Police, 
Firemen and Teachers’ Pay Legislation 
Hearings before the Subcommittee on 


Fiscal Affairs of the Committee on the 


Mstrict of Columbia, United au Sen- 
tte. on S. 1511, S. 2102, S. 2623, S. 2658 
224° S$, 26798, November 15, ete and”, 
Febronry 14, sone Statement of Dr. — 


William. R. Ma Bue rintendent of 
Xoard of 


= Sy 
Sete Yo : ~ 
ae *) Sy eae, Coe yh un ibia 
Sey ee Ee 


e . at * ¥ ow - 
evislation, the chairman oL 


“The Board recognizes tat 
LYE salttyy aducation in the D 
achieve quality education 1m 
. ie ey a ee 
trict of Columbia pubiie scneas 
a a — L 


= eat . 
“ a At cerry 
imperative that s.udcel ; 
+ : saetAnal TAOmIres 
housed in educational laclities 
= ; an tawern,T 
Gucive to learning and be taught 
u 
iS aie Cn 
a shly motivated and wetl-trée 
5 £ Tt thatiaves that in 
teachin g staff. ico Believes widadb st 
eg Wisrtiva 
cer to. i eee this objective 
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ffer a salary scne 
wae ern z+ ast 
sae clive en oREH to retain its exp 
+ - 1 & & * 
enced master teacners. 
4 
tee Sarnnq where Lea 
Under these circumstances, where 
er experience has ? i 


- 
ucational opportu: 
Sone Es SE CATS Wer 
there the administration itSeii nas 
2 experience, and 
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of this criterion, although it ha ; 
less well than teacher experience in 
studies which have been run ia deter 
what makes a difference for pupil ach 
ment. From defendants’ submission 
grees Geld - by Teachers—October 
19C6,” revised in pencil to Octove ; 
1969, plaintiffs bave caienlated 

hers 

have master’s degrees OF higher, : 
only ii. ave 6 of teachers in Anacosti 
similarly qualified. The eourt also 
that eaeel a. eadministration’s s& 
senate, expenditures attributable se 
perience alone are Bot ¢ ample uy see 
bie from those aftributame TO 


solely longevity pay. 


the same time they ar 
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Note 22—Continued 


ing pattern and to prove themselves in- 
nocent of discriminatory intent by giving 
several alternative reasons why a policy 


which rewards longevity might be em- 
ployed. In this regard, defendants seek 
first to “explain” the presence of the most 
experienced and most educated teachers 
in the schools west of the Park as being 
merely “historical.” As the O'Neill 
analysis puts it, “old teachers tend to 
be in old (and therefore small) build- 
ings,” and it happens that ‘the oldest 
buildings are west of the Park, The 
very fact that defendants would make this « 
argument at this stage of the Hobson 
litigation indicates a misunderstanding of 
the 1967 opinion and the nature of plain- 
tiffs’ complaint. In 1967 this court 
found that defendants in their operation 
of the school system were in at least 
some important respects intentionally dis- 
criminating against poor and black chil- 
dren. Active discrimination was found in .~ < 
the use of optional zones and in the as. 
signment of teachers to schools on the~: ~* 
basis of race. The ensuing injunction 
against further discrimination necessarily 
required defendants to take an active role 
in undoing whatever discrimination then 
existed in the system as well as in re- 
fraining from further discrimination im _ 
the future. If the inequalities in access to | 
important educstional resources,--demon- 
strated by plaintiffs in this second phase 
of the litigation, are not the product of a 


~ continuing disciminatory intent by de-:z¥ 


fend=nts, then they are at the very least 


the product of a “freezing in” of earlier 


discrimination. As the Fifth Circuit, 
has stated in Henry v. Clarksdale School 
District, 409 F.2d 032, 688 (1969), “a 
relationship otherwise rational may be in: .~ 
sufficient in itself to meet constitutional 
standards—if its effect is to freeze-in 
past discrimination.” The present un- 
equal distribution of experienced teachera 
in the District of Columbia school sys- 
tem, clearly favoring the white and 
wealthier children v st of the Park, can 
by no means, therefore, be justified at 
this time on the ground that the causes 
of this distribution pattern are “histori- 
cal” — 


In ‘addition to their atternpted historical 
justification, defendants maintain that 
there are at least three sound theoretical 
economic reasons why length of service 
might be compensated in excess of its asso- 
ciated productivity increases. . Accord- 
ing to defendants: 


““(1) Turnover costs supply 4 rationale 
for an age-carnings profile that starts 


with /earnings \clow productivity and, 


nS Cxapcriencee te UiUiutlB, Bi genase vw 


pay wages in excess of productivity. 
a 


“(2) The market for teachers’ services 
has a supply side as well as a demand 
side, Union pressures are another pos- 
sible explanation for salary patterns. 
If more experienced teachers control 
the union, they will use negotiations to 
get high salaries for themselves rela- 
tive to new teachera. * * ® 

“(3) A third reason why the relative 
pay of experienced teachers may be 
higher than their relative productivity 
has to do with costs which are the 
same for all teachers, regardless of ex- 
perience. Examples of such costs are 
hiring costs and the cost of providing 
a classroom for the teacher * * *” 
Any worry that shifts in teaching per- 

sonnel necessitated by an equalization or 
der “would breach the contract which 
has been effected with the Washington 
Teachers Union” (Benjamin Henley, Act- 
ing Superintendent of Schools, Supple- 
mental Affidavit of August 12, 1970) is 


quickly allayed by reference to the con-», 


tract itself which provides that “the fun- 


consideration the following factors: * * * 


legal requirements as ordered by the” 


courts or Congress” and that “if any 


_provision of this Agreement is or shall at’ 


any time be contrary to Jaw, then such 
provision shall not be applicable or per- 


formed or enforced, and substitute action, - 


if any, shall be subject to appropriate 
consultation and negotiation between the 
parties.” Article IV B and Article XXII 
A respectively. The other alternative 
reasons offered by defendants for reward- 
ing experience without regard to produc 
tivity smack of post hoc rationalization, 
are extremely speculative, and are ess¢eR- 
tially makeweights. Without pursuing 


‘them in detail in this opinion, the court 
‘rejects them. 4 


When this court held in 1967 that “if 
whites and Negroes, or rich and poor, are 
to be consigned to separate schools, purst- 
ant to whatever policy, the minimum the 
Constitution will require and guarantee is 
that for their objectively measurable && 


pects these schools be run on the basis 
of real equality, at least unless any 12 


equalities are adequately justified,” the 
phrase “adequately justified” was includ 
ed primarily so as not to preclude Um 
equally large inputs for systematically 
deprived children denied the benefit of 
an integrated education lauded s0 high- 
ly in Brown v. Board of Education of 


Topeka, 347 U.S. 483, 74 S.Ct. 696, 98... 


that is, while setO=s 


Tide Sign(igos))s 
court did not 


a minimum standard, the 
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damental transfer policy shall take into” 
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a “Note 22—Continued 


Aes wish to preclude the school administra- 


Defendants have also alleged that the 
observed variations in pupil-teacher ra- 
tios—the second and larger component 
of the widely disparate teacher expendi- 
tures per pupil—are.of no consequence 
in terms of educational performance or 
opportunity. Without here going into 


this contention exhaustively, the. court. 


rejects it for much the same reasons as 
those given in the discussion of the value 
of teacher experience. The outside stud- 
ies referred to in the Michelson and 
O’Neill reports are themselves incon- 
clusive. There are so many other varia- 
bles to be controlled in a study of the 
relationship between teacher-pupil ratio 
and educational product that the indefi- 
niteness of the studies made to date is 
not the least bit surprising. To give 
only one example, the studies upon which 
O’Neill relies all concern achievement 
test results, and we do not know what 
the consequences of smaller class sizes 
might be on other measures of school 
outcomes. O’Neill himself has computed 
that “about 24 of the children in the 
D. C. system are in classes with pupil 
classroom teacher ratios of between 24.4 
and 28.4. No empirical studies of school 
inputs could isolate any effect within 
this range of class size on educational 
quality.” 23 But even accepting his find- 


_---dngs arguendo, the negative implication 


tion from focusing, if it saw fit, on equal- 
ity of output, in terms of giving each 
student an equal opportunity to attain 
his own unique potential, rather than 
on equality of inputs. But the minimum 
Tequired was that there be an equality of 
imputs in terms of objective resources. 
Under injunction to refrain from further 
discrimination, defendants have failed to 
comply with this “minimum.” The court 
having found that an unequal distribu- 
tion of the most experienced and highly 
paid teachers in favor of the predominant- 
ly white west of the Park area does favor 
this area as well in educational oppor- 
tunity, no excuse for this continuing 
racial discrimination short of a ‘‘compel- 
ling state interest” is worthy of this 
court's attention at this late date in the 
history of the case. 


327 F.Sunp 54 


would stem to be thal @ inird of tne cau 
- dren in the system, or approximately 30, 
000 children, are in schools outside thi 
pupil-teacher range, and that at leas 
some-empirical studies have found a di: 
criminatory effect outside this rang 
In the absence of more knowledge abou 
- the effect of class size on productivit: 
_the large variation which still exists i 
the sizes of classes in the District of Ci. 
lumbia cannot be condoned. 


In the end the court finds itself mo: 
persuaded, once again, by defendant 
own words, uttered before the lawyer. 
rationalization process began in earnes 
In his supplemental affidavit of Augu 
/ 12, 1970, at 5, Acting Superintende 
Henley stated that the “reduction : 
overcrowding has* produced rich ben 
fits; - the primary one is the reductic 
in teacher-pupil ratios [sic], which ma 
imizes opportunities for optimum teac 
ing and learning.”. And again, in t 
program justification for the 1972 fisc 
budget we read that “class size Iso 
of the most important factors in ma 
mizing education achievement. As d! 


cussed above, the teacher works wi 
individual children, and the larger t- 
span of control, or span of instructic 
within the classroom, the more diffici 
it is to provide optimal instruction 

each child.”?# Thus do defendants p 


23. O'Neill Analysis at 37. : 
24. “* * * Furthermore, as the over- 
all pupil-teacher ratio increases, it be-* 
comes increasingly difficult to provide 
classes at all grade levels in small schools, 
and to balance out variations in student 
population in all schools, without resort- 
ing to some oversized classes. Under the 
current pupil-teacher level of 25:1, there 
are variations in class size of from tem 
to forty-five students, with over five hun- 
dred classes between thirty and forty-five 
students. A second teacher is assigned ta 
some of the classes with over forty stu: 
dents.” Fiscal Year 1972 Operating 
Budget Approved by the District of Co- 
lumbia Board of Education, at 01-12a_ 
In the same document, under the heading 
of “Alternative II, ‘Minimal Needs Bud 
get,” we read: “Under this level ol 
funding the present pupll-teacher ratic 
_of 25:1 would ‘be maintained. In addi 
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themselves in the awkward position of 
& to be applauded for thei 

u~ts to reduce class si 
erally «.” of requesting funds for fur- 
ther reduction of class sizes under the 
retionale of productivity, while incon- 
sistently maintaining for purposes of 
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icantly smaller in west of the Park 


rest of the city. 


Plaintiffs’ prime facie case of discrim- - 
ination in the provision of educational 
opportunity, based upon the pattern of 
unequal expenditures which favors the 
schools west of the Park, is stroz gly but- 
tressed by further evidence in the rec- 
ord concerning the results of citywide 
xth grade reading achievement tests. 
he record shows that the west of the 
Park elementary schools produced an av- 
erage reading achievement test score 
that was significantly higher—indeed 2.4 
grades higher—than the average for 
the rest of the city.25 Obviously, these 
results tend to corroborate the presump- 
tion created by the pattern of expendi- 
tures that the city provides a better edu- 
cational opportunity to its richer, white 
students. 
ment that the smaller classes and higher*- 
proportion of experienced teachers in 3 
the schools west of the Park do not give 3 
students there a better chance for av 


4, 
~~ 


good education than can he had else- > control for the factor of socio-econem: 


- . 5 ° ° . .~ 
where in the city is still less convincing’ 


of this testing evidence. 


tion, « t.pil-teacher ratio of 20:1 would 


SUPPLEMENT 


These achievement test results suggest ” 
» 


that not only are the children in schools 

east of the Park being denied an educg. 
tional opportunity equal to those west 
of the Park, but also they in fact are ney 
being as well educated. Thus these test 
scores reflect the result of the discrim- 
ination against the east of the Park 
children in per-pupil expenditure. The 
burden of establishing that these tes: 
results reflect something other than the. 
proven discriminatory distribution of ed- 
ucational opportunity falls upon defend- 
ants. And once again defendants have 

failed to meet their burden. tae: 


In an effort to suggest to defendants. 
the kind of evidence they should be pn- 


senting if they were to prevail, the cqure 


set 


ordered sua sponte on January 28, 19:1 
that : castes 


“3ofendants file in the record not later 


than February 15, 1971 such statistics 
and studies as will show the effect of 
the voluntary busing program on 
achievement test scores of the children 
participating. These statistics should 
be on a school-by-school basis so ths 
the improvement, if any, of the chi 
dren in each receiving school may be 


6 
. 


discerned.” - ~ Ss 


— 
~~ ee A 


Defendants’ dubious argu- © 


The court’s idea in issuing this order? 
was that a study of the improvement oF 
lack of improvement in achievement tes* 
performance by students in the volun 
tary busing program, by providing 


Fe 


™ 


background, would be probative c 


whether west of the Park schools provive 


its 1967 decision ordered the Boanl te 


be estaclished in thirty Target Schools,  “ bus, on a voluntary basis, the primarily 


where the pattern of academic achieve- Tet 


rent is most deficient.” bid. - cc 
25. The murt hos made this calculation <7 
fron 1 grade reading scores which were “\_ 
pare che output of tests given in grades 
3 through 9 during September ae yAth = 
The results of these tests were provided SS 
by Mr. Robert B. Farr, Director of the ,» 
Popil Appraisal Division, and are listed o 
in the OW “” Analysis at 52. © 
# Tr oy - +15 “minish the ciscrimina- «3 


black and poor children from the oveh 
crowded schools to the underpopulatel 
predominantly white and noppeor sch 
west of the Park. Several’ thouss® 
children have been participating in ts? 
program during the past 
Achievement test results from these ° 
dren taken before they left the Sen 
school compared with their annual bit 
results at the receiving schools Se # 
heve provided an indication, at least © 
any discrepancy in the quality am 


fei Sis Eres tet, 3 


sig CPO 
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which conversion scales are unavailable 


Cite us 327 F.Supp. Git (1971) 
3 better education than schools in the 
rest of the city. 


mon data base, disagree over crucial 
statistical assumptions, and reach differ- 
ent conclusions. 3 


‘ng hired the : 

On February 16,.1971, however, de- Having hired their re 
. : rtiue EX 4 a “ sm thi : 

fendants moved the court to rescind this spective experts, the lawyers in this case 

order on grounds that it “imposes an un-. had a basic responsibility, which they 


have not completely met, to put 


4 
duly burdensome task upon the defend- bed ; : 
core statistical demonstrations into lan- 


ents and that the order will not lead 


to probative evidence.” The gist of the S8¥4s© which serious a concerned lay- 
memorandum in support of defendants’ men could, with effort, understand. ;: 


Moreover, the studies by both experis 
are tainted by a vice well known in the 
statistical trade—data shopping and 
scanning to reach a preconceived result; 
and the court has had t6 reject parts of 
both reports as unreliable because 
ased. Lest like a latter day version of 
Jarndyce v. Jarndyce 
self should consume the ¢ 
children in whose behalf it was 
+ 


motion Was that no systematic records of 
test results had been kept, and that those 
bused children who had been tested had 
heen given different prands of tests for 


—thus rendering meaningful compari- 
song impossible. While the court does 
not charge defendants with a lack of can- 
dor, it does seem incredible that 2 school 
system under injunction to provide equal : 
educational opportunity to all. its stu- the court has been forced back to. its own 
dents would not have shown more inter- approach to a { 
est in studying the effect upon individ- _ which, though admittedly complex, 
val student achievement of a voluntary. certainly been made more ebscure than 
busing program which permits students . aS necessary. The conclusion I reac 


is based upon burden of proof, and upon 
allegedly superior schocls. That defend- 
ants have failed to keep any systematic 


al arithmetic. E 
+} ay is pal ra - . - oa 7 = 5 
tecords of the achievement test results As has already been accumented, th 


ho record now before the court shows 2 cur- 
Fe actin = inj S . : : x : 

- ut their effectiveness as administra-  yent differential in teacher expenditures 

tors, if not about their good faith as 


: per pupil every bit as striking as the 
parties to this case. ; differential in total expenditures per 
eee Se eee pupil noted in the 1967 opinion. The 

V. Conclusions - record also shows that this differential, 


which favors the schools west of the 
Park, has increased in percentage terms 
from fiscal 1970 to fiscal 1971. Today 
in Washington the 74 per cent white 
schools west of the Park enjoy a 27 per 
cent advantage in, teacher expenditures 
per pupil over the 98 per cent black ele- 
mentary schools in the rest of the city. 


Plaintiffs’ motion for an amended de- 
cree and for further enforcement has 
row been argued and reargued via a 
“ries of motions and written memo- 
randa for one full year. During this 
time the unfortunate if inevitable tend- 
eney kas heen to lose sight of the disad- 
tes young students on whose be- 
balf this suit was first brought in an 
overgrown garden of numbers and 
carts and jargon like “stondard devia- 
ton of the variable,” statistical “signifi- 
cance,” and “Pearson product moment 
pe ak The reports by the ex- 
ae ane noted economist plus assist- 
they net each side—are less helpful than 

= Tight have been for the s 


Be a 
d . . 


Ca 


Four years after this court’s first 
Hobson opinion, defendants have by 
their own admission failed to equasize 
the aceess of all students to collar re- 
sources for teachers’ salaries and bene- 
fits. Although defendants have argued 
strenuously that there is no proven con- 
nection between the showing that black 
students have unequal access to dollars 
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lack students are ‘denied equal ed- 

ional opportunity, the, court has 
found otherwise. For reasons discussed 
moge fully above, the court has conclud- 
ed that both lower, class size and greater 


experience (at least \in certain 
ranges present in this case) contribute 
to the quality fof a child’s education. 


The court holds that defendants have 
failed to rebut plaintiffs’ strong prima 
facie case that, despite an injunction 
Beatist further racial and economic dis- 
crimination in the operation of the 
school system, defendants have continued ’ 
to offer an education of higher quality 
<9 the white and wealthier students west 
af the Park as compared with the black 
and poorer students elsewhere in’ the 


~“ 


city. eo a ae: 
[2,3] The court finds further that 


defendants have failed to offer the legal - 


justification or compelling state interest 
necessary to overcome the presumptive 
invalidity of awarding benefits which | 
affect the fundamental interests of and 


results in discrimination against a racial 


minority. Defendants argue, citing- 
Dandridge v. Williams, 397 WS 247 1,000 
S.Ct. 1153, 25 L.Ed.2d 491 (1970), and 
McInnis v. Shapiro, N.D.I., 293 F.Supp. 
327 (1968), affirmed, sub nam. MeInnis 
vy. Ogilvie, 394 U.S. 322, 89 S.Ct. 1197, 
22 L.Ed.2d 308 (1969), that the rational 
~elationship test should be applied to this 
But whatever the restrictive im- 
sact of Dandridge and McInnis on the 


“2798 
ana De 


~each of the equal protection’ clause with ; 


27. Both Dandridge and McInnis involved 
challenges to programs of statewide ap- 
plication. In McInnis a three-judge court 

~ upheld a statewide educational resource 
allocation formula which permitted school 
districts with a higher dollar value of 
taxable property per pupil to raise more 
money to support education than poor 
school districts. In addition to the cru- 
ial distinction that neither Dandridge 
nor UfcInnis involved allegations of ra- 

ial discrimination, the court alsa notes 
that 2fcInnis did involve diffi- 
calt problem of balancing a request for 
inter-district equality against a rational 
~ Sustification of inequality based upon the 
af Inenl inter-district diversity 


the\ 


eC etatonr 


regard to the poor, the law is clear ‘ss 
yond doubt that, where a racial minority 
is treated in a discriminatory fashion 
there is a presumptive constitutional} vi. ° 
olation demanding exacting scrutiny by 
the court and imposing a heavy buré, 
of justification on defendants2? Con. 
pare James v. Valtierra, 402 U.S. 137, 5} 
S.Ct. 1331, 28 L.Ed.2d 678 (April 25, 
1971), with Hunter v. Erickson, 353 
U.S. 385, 89 S.Ct. 557, 21 L-Ed.2d 615 
(1969), in which the Court specifically 
stated :- ? 


“Because the core of the Fourteenth 
Amendment is the prevention of meas. 
ingful and unjustified official distin: 
tions based on race, * * * racial 
classifications are: “constitutional; 
guspectu.*) ** = "and subject to the 
‘most rigid scrutiny’ * * *. They 

~ ‘bear a far heavier burden of justi- 
fication’ than other classifications 
Hae % — w eo 


Id. at 391-392, 89 S.Ct. at 561. More- 
over, as the cases establish, the court's 
duty to scrutinize alleged Sa 
against a racial minority peresperians 
high when the right, of the minority af. 
fected is the right-to equal educations:. 
opportunity. Brown v. Board of Educa- 
tion of Topeka, 347 U.S. 483, 74 S.Cu 
686, 98 L.Ed. 873 (1954); Swann V. 
Charlotte-Mecklenburg Board of Educa- 


OR 


tion, 402 U.S. 1, 91 S.Ct. 1267, -S 
L.Ed.2d 554 (April 20, 1971). It 1s pre 
cisely the Brown requirement that aa 
lic education be made available to racis 


and the need for autonomy as among local 
political subdivisions. The Hobson ee 
is easier because it Involves a single ie 
trict and a request for intra-district 
equality only. In granting plaintiffs pe 
quest for relief, the court follows ee. 
has been the law of the Jand at ae 
since Plessy v. Ferguson, 163 U.S. a 
16 S.Ct. 1138, 41 L.Ed. 256 (1896). Ne 
Wertz, Equal Opportunity in the es 
location of Publie School eee 
Geo.Wash.L.Rev. 341, 365-366 Oe 
For a list of decisions by other cone 
quiring intra-district equalization a J. 
at page 863 infra. See gens 
Coons, W, Clune & 8. Sugarman, nan 

Wealth and Public Education (1970). 
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minorities on equal terms which plain- 
iffs seek to effect in Hobson. 347 U.S. 
at 493, 74 S.Ct. 686. 


Whatever may be the differences in 
constitutional concern between purely 
de facto and purely de jure segregation, 
it ig too late for defendants to suggest 
that discrimination of constitutional di- 
mension does not arise where a school 
board has knowingly favored in an un- 
justified and substantial way predomi- 
pantly white schools over predominantly 
black schools. Since 1967, following the 
rationale of Hobson, several of the cir- 
cuits have rejected the rational relation- 
ship test in finding a violation of the 
equal protection clause where the state 
tas acted affirmatively and where the 
direct effect of the challenged state ac- 
tion was inescapably discriminatory to 
the enjoyment of an important right by 
aracial minority. See, e. g., Hawkins v. 
Town of Shaw, 5 Cir., 487 F.2d 1286, 
1291-12925 (1071): Kennedy Park 
Homes Association v. Lackawanna, 2 
Cir,. 486 F.2d 108, 114-115 GEST0); 

Southern Alameda Spanish Speaking Or- 
ganization v. City of Union City, Cali- 
‘fornia, 9 Cir:, 484 F.2d 291, 295-296 & 
n.9 (1970); Norwalk CORE v. Norwalk 
Redevelopment Agency, 2 Cir., 395 F.2d 
$20, 931-932 (1968); Keyes v. School 
District No. 1, D.Colo., 313 F.Supp. 61, 
82-83 (1970). Unlike these cases, -de- 
fendants here are already under an in- 
junction to refrain from discrimination. 
Thus defendants’ burden of justification 
here is greater, and the court’s duty to 
tutinize defendants’ actions is even 
More exacting. 
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~~ VIL The Remedy 
To end ‘this lingering invidious dis- 
“mination, it is fime to find a remedy 


2% Defendants oppose an equalization order 
O8 several grounds: (1) Defendants ar- 
gue first that imposition of an equaliza- 
fon plan would conflict with the Aca- 
demic Achievement Project, commonly 

known as the “Clark Plan” after its origi- 

Clork Rout the 


r Kennett PY net 


Nae ae 


one merece ie ice Nr wat 


~—— 


which, in the words of Green vy. County 
School Board of New Kent County, 391 
U.S, 430, 439, 88 S.Ct. 1689, 1694, 20 
L.Ed.2d 716 (1968), “promises realisti- 
cally to work, and promises realistically 
to work now.” (Emphasis in original.) 
The remedy must be one which can be 
easily understood and effectuated by the 
School administration and which will 
once and for all relieve plaintiffs of the 
burden of coming forth to demonstrate 
that discrimination continues. In fram- 
ing relief, the court has kept these goals 
in mind and has relied upon the teaching 
of Swann v. Charlotte-Mecklenburg 
Board of Education, supra, that once a 
right ‘and a violation have been shown, 

United States District Courts have ex- 
ceptionally broad equity powers to shape 

decrees to meet the complex problems of 
protecting the constitutional right of 

school children to equality of educational 

opportunity. 402 U.S. at 16, 91 S.Ct. at 

1276; and see Johnson v. San Francisco, 

N.D.Cal., No. C-70 1131 SAW (Memo- 

randum and Order Requiring the Par- 

ties to File Plans for School Desegrega- 

tion, April 28, 1971). While accépting 

the Board’s decision to maintain a neigh-" 
borhood school system, and without re- 

quiring further mandatory busing, the 

court has sought to make a reality of its 

1967 holding that 2 


‘If whites and Negroes, or rich and 
poor, are to be consigned to separate 
‘schools, pursuant to whatever policy, 
the minimum the Constitution will re- 
“quire and guarantee is that for their 
objectively measurable aspects these 
schools be run on the basis of real 
equality.” : 
269 F.Supp. at 496. — 2 


Though defendants have objected 
strenuously to plaintiffs’ suggested rem- 
edy,*® it is significant that they have 


Plan, it must be remembered, would re- 
ward teachers, not schools. If in one 
year a certain school has more than its 
share of superior teachers, the most ob- 
vious way to compensate poorly perform- 
ing schools, without destroying incentives 
es F “aes ee a 3° “¥ : 
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pupil expenditure for all teachers’ sal- 


aries and benefits at all elementary 
schools in the District of Columbia school 
system as that mean is defined in this 
paragraph. The five per cent limit may 
be exceeded only for adequate justifica- 
tion on an individual school basis shown 
to.this court in advance. “Adequate jus- 
tification” shall include provision of com- 
pensatory education for educationally 
deprived pupils at certain schools or pro- 
vision of special educational services 
for the mentally retarded or physically 
handicapped at certain schools or for 
other “exceptional” students. It shall al- 
so include a showing that variance above 
or below the five per cent limit is ac- 


counted for solely on the.basis of econo-° 


mies or diséconomies of scale. For pur- 
poses of this order, the “mean” shall be 
computed after excluding from the com- 
putation total expenditures for all teach- 
ers’ salaries and benefits and total aver- 
age daily membership at all schools for 
which permission to exceed the five per 
cent Hmitation because of compensatory 
-education or education of “exceptional” 
students is sought and granted. 


2. By October 1, 1971, by June i, 
1972, and by October 1 of each succeed- 
ing year thereafter, defendants shall 
serve on plaintiffs and file with the clerk 
of this court information. sufficient to 
establish compliance with this order for 
equalization of per-pupil expenditures 
for all teachers’ salaries and benefits. 
At a’ minimum, such information shall 
include, in tabular form for every_ele- 
“mentary school (not administrative 

unit), data in the following categories: 
(a) Name of school; (b) income level of 
the neighborhood from latest available 

United States census data; (c) average 

daily membership; (d) total number 

and percentage of students of each race 
as of a date not more than 30 days pre- 
ceding the filing deadline; (e) building 
percentage over- and undercapacity and 
surplus or deficit of seats based on data 
filed in answer to category (c) above; 

(f) total number of teachers (for pur- 

noses of this calculation the only teachers 


aries and benefits are included in iter, 
(j) and (k) below); (g) pupil-teacher 
ratio (item (c) divided by item (f)), 
(h) total operating expenditures from 
the regular District of Columbia cop. 
gressional appropriation only; (i) per. 
pupil operating expenditures from the 
regular District of Columbia congres. 
sional appropriation only; (j) total ex. 
penditures for all teachers’ salaries ang 
benefits from the regular District of 
Columbia congressional appropriation 
only; (k) per-pupil expenditures for al} 
teachers’ salaries and benefits from the 
regular District of Columbia congres- 
sional appropriation only; (J) total ex. 
penditures from impact aid funds; (m) 
per-pupil expenditures from impact aid 
funds; (n) total expenditures under Ti- 
tle I of the Elementary and Secondary 
Education Act of 1965; (0) per-pupil 
expenditures under Title I of ESEA; 
(p) total expenditures from UPO funds; 
(q) per-pupil expenditures from UPO 
funds; 
sources; (s) per-pupil expenditures 
fromiall SOUrCCS ume) ear 


The tabular form shall also include the 
mean as defined in paragraph 1 above; 
together with the upper and lower dollar 
bounds from that mean computed by 
adding to and subtracting from that 

mean five per cent of that mean.~ 


3. In each report filed and dissemi- 
nated pursuant to the requirements of 
paragraph 2 above, there shall be prom- 
inent and specific identification of the 
respects, if any, that the methods of com- 
puting the data in that report differ 
from the methods used in computing the 
comparable data for the preceding yeal- 


4. At some future time, the Board 
and the school administration may adopt 
| specific, measurable and educationally 
| justifiable plans which are not consist- 


font with the present order. At such 
Sys a ik at ge eS that 
time, upon a prima yatie snowing 
the plans are reasonably designed 19 
‘substantial part to overcome the effects 
of past discrimination on the basis of 


| Socio-economic and racial status, the 
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CMSs 
4ETNA INSURANCE COMPANY, Leo 
“x. Odom and Odom Offshore Sur- 

veys,-Inc., Plaintiffs, 

Vo : % 

INITED STATES of America, Zi 
Defendant, 


Civ. A. No. 69-1378. 


United States District Court, 
E.D. Louisiana, 
New Orleans Division. 
May 28, 1971. 


. 


Action by corpora government 
contractor, its insurer ants its major 
stockholder to recover for loss of certain 
cquipment on theories of negligence and 
unseaworthiness of vessel. On goyern- 
ment’s motion for stay of proceedihgs, 
the District Court, Rubin, J., held that 
where there was-no “specific contract 
adjustment provision”. with regard to 


that contract contained, a “disputes / 
clause” providing administrative proce- 
dure for disposition of disputes did not 
require that court proceedings be stayed 
until procedure set forth in contract was 
exhausted. -- i 
Motion denied. ~~ ~- 


United States C=127~ *> 

Where suit in which recovery was 
sought against government by corporate 
‘government contractor, /its insurer and 
its major ‘stockholder for loss of certain 
equipment was based’on theories of neg- 
ligence and unseaworthiness of vessel 
end there was no “specific contract ad- 
ustment provison” with regard to 
laims of such nature, fact that contract 
contained a “disputes clause” providing 
2dministrative procedure for disposition 
of disputes did not require that court 
Troceedings be stayed until procedure F 
“<t forth in contract was exhausted. 9 
US.C.A. § 3; Wunderlich Act, §§ 1, 2, 
41 US.C.A. §§ $21, 322. 


—_—-_——— 


peeay H. Oppenheim, 


New Orleans, 


Ny arising under t 


/ sion of the Secretary or his duly 
b 


4 a4 a" aa. 
Gerald J. Gallings.cuse, 
c 


John R. Schupp, Asst. U.S. A 
old G. Wilson, Dept. of Justice, Washing 
ton, D. C, for defendant. 
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RUBIN, District Judge: + --. 


Odom Offshore Surveys, Inc. [“Odo 
Offshore”] contracted to provide rad 


location ‘surveys for a hydrographic sur 
vey to be made by the U.S. Corps of Ex 


gineers. Odom Offshore was to furnis 
a shipboard opera sr, together with ce! 
tain equipment, work aboard a vess: 
supplied by the Corps of Engineer 
The equipment used belonged to Odon 
who was a-major stockholder in Odo 
Offshore, and was insured by Aetn: 
Shortly after the equipment was it 
stalled on the ship, it was destroyed b 
an explosion and fire. Odom Oifshor 
Odom and Aetna all sued the U.S. coi 
tending the loss resulted from the neg! 


\ gence of the United. States or the unse. 
Vv ; ¥ 


claims in nature of those claimed, fact.) 


worenines of the vessel. 


The United States moved fora stay 
proceedings contending that suit cou 


not be filed until the procedures s 


forth 1D the contract have been exhaus 
ed. This paragraph of the contra 


reads in part: Sie 


“DISPUTES. (a) Except as oth 
wise provided in tHis contract, a 
dispute concerning/a question of fs 
: is contract which 
“not disposed of by\agreement shall 
decided by fhe .Contracting -Offic 
who shall nfail or otherwise furnis! 
copy thereof to the Contractor. T 
decision shall be final and conclus 
une within 30 days from the date 
‘receipt of such copy, the Contrac 
mails or otherwise furnishes to 
€ontracting Officer a written apt 


/ addressed to the Secretary. The d 


/ 


thorized representative shall be f 
and conclusive unless determined t 
eourt of competent jurisdiction 
have been fraudulent, or capriciov: 
arbitrary, or so grossly errenzo- 
necessarily to imply bad faith, 
supported by substantial ev 
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suddenly ‘and when the sad tidings 
reached me I experienced one-of the 
great griefs.of my life. Iam not ashamed 
to say-that I wept at his funeral services 
and when his body was laid to rest. 

With Ed Nockels, John Fitzpatrick, 
long the president of the Chicago Fed- 
eration of Labor; Victor Olander; sec- 
retary of the Illinois federation; and 
John Walker, when he was the president. 
of the Illinois federation; and later Reu- 
ben Soderstrom, his successor, I had 
traveled, hand in hand as it were, and 
truly heart in heart, through the strug- 
gles, the hardships, the dreams, and the 
triumphs of more than half a century. 

During all the lean and sorrowing years 
of the depression, when all had been 
wiped away and only faith was left, with 
the aid and encouragement of Ed Nockels 
and John Fitzpatrick, I was nightly on 
WCFL seeking as best I could to give 
some encouragement as we passed 
through the night reaching for the 
dawning of a happier day. My service, 
of course, was voluntary._and unpaid. So 
closely were Ed Nockels, John Fitzpatrick 
and I united in our determination that 
there should be no touch whatsoever of 
the material or of private or station gain 
in this program that the station did not 
accept commercials, as part of the pro- 
gram pr immediately. preceding or fol- 
lowing it. I think back often of these days, 
and of lovable and devoted Major Holmes, 
the announcer, and always predominatly 
of Ed Nockels, founder of WCFL and one 
of labor’s giants. 

Responsibility for. the operation of. 
WCFL rests with the board of governors. 
CFL-IUC President William A. Lee is: 
chairman of the WCFL board. Other 
members are: 

William-L. McFetridge, président, Chi- 
cago Flat Janitors Local 1, and vice presi- 
dent, AFL-CIO. 

Thomas E. Faul, secretary-treasurer, 
CFL-IUC. 

Stanley L. Johnson, executive vice 
president, Dlionis State AFL-CIO. 

' James J. Hill, president, Division 241 of 


the Amalgamated. Transit. Union, and 


members, CFL-IUC executive board. ~ 
Management of the station is Ken 
Draper. . 
WCFL has never changed its purpose 


during . its 41-year history.. CFL-IUC: 


President. Lee said: 
_. ur Program” philosophy is simple and 
-elearcut 2 2. to mews, comment, dis- 
cussion, sports and the best in music to’ the 
. ever-growing number of families who turn to 


“SWCFL for information and entertainment 


. y+ We express our gratitude to the pioneers 

of Organized labor who created WCFL. Our 
purpose today is in their tradition: To main-- 
tion _e station WCFL . . = The Voice of 
Labor . as the avenue for all in our listen- 
ing: <4 whose purpose is to make their com- 
m: “ities better places in which to live and 
work. 


Here are excerpts from an address 
by Mr. Nockels on the station’s 10th 
birthday: 

Congress provided that the Federal Com- 
munications: Commission should grant 
licenses and renewals of licenses only in ac- 
cordance with the public interest, conven- 
ience and necessity. That alone was to be 
the test. It was heralded as the Magna 
Charta of the radio listeners of America. 


: a : _CONGR RESSIUNAL RECORD. — HOUSE 
ers’ to’ endn the Sone ine'e death c came 


‘What is the public interest, Sonventenie” 
and necessity? Labor desires to discuss’ this 


. subject. It is always new in this country, be- 


cause eventually public opinion will deter- 
mine what kind of radio programs serve the 
public interest, convenience and necessity. - 
. May we be permitted to call your attention: 
to what labor believes: constitutes the: pub- 
lic interest, convenience and necessity? It is 
that which contributes to the health, com- 
fort and happiness of the people. It is that’ 
which provides wholesome entertainment, 
increases knowledge, arouses individual 
thinking, inspires noble impulses, strength- 
ens human ties, breaks down hatred, en- 
courages respect for law. It is that which 
aids employment, improves the standard 
of living, and adds to the peace and content- 
ment of mankind: 

WCFL, “The Voice of Labor,” marches for- 
ward. There will be no barrier too high which 
it cannot surmount—there will be no ob- 
stacle too great which it cannot overcome. 
The dominating spirit of determination to 
win its just rights, which is the dominating 
force characteristic of labor’s activities, is 
suffictent proof that WCFL will be one of the 
most powerful factors in American public 
life. 

_ WCFL, 
America! 


“The Voice of Labor,” salutes 


CONGRESSMAN CLAUDE PEPPER’ 
INTRODUCES LEGISLATION TO 
PROVIDE FUNDS FOR THE LIGHT- 
ING OF RECREATIONAL CENTERS 


Mr. PEPPER. Mr. Speaker, in recent 
weeks much attention has been given in 
the press and on the floor of Congress to 
the problems of idle youth facing the 
long, hot summer. There can be no doubt 
that many communities across the coun= 
try have not devoted sufficient resources 
to provide adequate recreational, edu- 
cational, and employment opportunities 
for youngsters during the summer= 
months. On May 2 the President made an: 
urgent request to the Congress asking 
for an appropriation of $75 million: for: 
summer programs. One of the purposes 
of these funds would be; in the Presf- 
dent’s words, to “keep schools, libraries 
and playgrounds open, build swimming 
pools, light basketball courts and base-: 
ball diamonds in the evenings.” eu 

Congress acted with dispatch and 
passed this measure, with the under- 
standing that playground lighting was 


‘an. integral part of the program. The 


May 8 issue of the weekly. News-..Sum-- 
mary issued by the Office of Economic. 
Opportunity begins with these words: 

‘A875 million supplemental appropriation 
for summer programs for youths was* reu- 
quested last week by President’ Johnson: 
Mr. Johnson told Congress that funds would 
bring Job skills and employment opportuni- 
ties to 75,000 more youths, provide recreation 
opportunities for more than 1,000,000 more 
boys and girls, and keep: their schools, li- 
braries and playgrounds open, build swim- 
ming pools, provide special remedial educa~ 
tion courses for children; light their basket= 
ball courts and baseball diamonds in: the 
evenings. 


These identical words appeared in the 
May 29 Office of Economic Opportunity 
weekly News Summary, which also in- 
vited individual community action agen- 
cies to make application for funds for 
summer projects. 

The Miami community action agency, 
in my district, submitted the appropri- 
ate applications and has been assured 


filled, and to use preter of the & Preghs oe Ae, 


of the 


program to operate a good day: pregransis: | 


except for funds to provide filumination. 
Incredible? Yes, but also true: The Office 

of Economic Opportunity now says they 

will provide money: for operation of rec- 

reation programs, insofar as this means 

payment of salaries of youth workers to 

supervise the: playground or the’ swim- 

ming pool at night, but’ will not provide 

money for the construction or operation 

of lights. 

I hope that the brilliant social plan- 
ners of the Office of Economic: Oppor- 
tunity will reconsider this ill-advised 
bureaucratic ruling. In order to assure 
that such 2 policy wilfnot continue, I am: 
introducing an amendment to the Eco- 
nomic Opportunity Act specifically: di- 
recting Office of Economic Opportunity 
to provide funds for this purpose. I 
would like to have this bill reprinted: at 
this point in the Recorp: 

H.R. 11072 
A bill to amend the Economic Opportunity 

Act of 1964 to authorize community. action 

agencies to expand their funds to con- 

struct illumination. systems. for: public 

Be it enacted: by..the’ Weinntes and House’ 
of Representatives of the United States of 
America in Congress assembled, That section 
205(a) of the Economic’ Opportunity Act of 
1964 is amended by’inserting after the third 
sentence thereof the: following: “Such: pro- 
grams may also’ ‘include: 
construction of night umnees AS btme 
for public. recreational areasé?/: 


~ Mr. Speaker, it. is nabentiy heuct. to 


provide funds .for.a. program.:without* - 


allowing lights to be erected. And I'sub-: 


mit that this regulation: frony-the: Office. - 
of Economic Opportunity is not consist- 


ent with the President’s:request nor with . 
the intent.of the-Congress:when it passed 
the $75 million supplemental appropria=" 


tion... - 


Mr: Speaker, 5 would’ remind: my col-* 5 = 


leagues of the potentially “explosive sit-— 
uation Which exists In many of our cities 


today. The heat.of.the summer. does not. > saa 
cease just because the sun goes down. == 


The: frustrations: of idle youth may furs: 
ther intensify at night.The recent riots: ~ 
in--Tampa. and pet ms and now: in 

*pcee have all ste “ti 


son people—in. sec and. Detratts. 


dent, make summer “@ * 
tunity and growth,” rather than one of 
“emptiness and despair." 


Mr. Speaker, I urge ‘quick adoption or 


my bill by the House and. call this urgent... 
matter to my colleagues” eo PE 5 


ae ae . ae. | 


U.S.. APPEALS .COURT JUDGE J» = 


SKELLY WRIGHT’S DECISION ON 
THE DISTRICT OF. COLUMBIA'S. 
TRACK SYSTEM  — ee 


Mr: HAWKINS: Mr: Speaker, od one 
day, June 19; 1967; U:S: Appeals Court 
Judge J. Skelly Wright. handed down a 
landmark decision permanently enjoin- 
ing the District of Columbia school sys- ° 
tem from discrimination on the basis of 
racial or economic. status-and- ordered — 
that the track system. be abolished. é 


for the 


STN Re 


a RE ee OR EO OE SCH 


This decision has broad implications. 
for the whole issue of de facto segrega- 
tion in northern school systems. In two 
aspects crucial to most urban popula- 
tions the ruling by Judge Wright went 
beyond the basic Supreme Court decree 
in 1954 forbidding school segregation. 
First, he extended the desegregation doc- 
trine of the Supreme Court to include 
de facto segregation which results from 
“unintentional” administrative prac- 
tices, and second, he introduced a wholly 
new prohibition against substandard, 
and therefore discriminatory, education 
of the poor, regardless of race. 

Because of the major impact this de- 
cision would have on nearly every school 
system throughout the Nation, I am sure 
each Member of Congress will want to 
be fully informed and cognizant of the 
sweeping details of Judge Wright’s de- 
cision. Under unanimous consent I ex- 
tend my remarks by inserting in the 
body of the Recorp the full text of the 
decision: 

[U.S. District Court for the District of 

Columbia] 

JuLIuS W. HoBSON, INDIVIDUALLY AND ON BE- 
HALF OF JEAN MARIE HOBSON AND JULIUS 
W. HOBSON, JR., ET AL. PLAINTIFFS Vv. CARL 
F. HANSEN, SUPERINTENDENT OF SCHOOLS OF 
THE DISTRICT OF COLUMBIA, THE BOARD OF 
EDUCATION OF THE DISTRICT OF COLUMBIA, 
ET AL. DEFENDANTS—CIvIL ACTION No. 82-66 


William M. Kunstler, Washington, D.C., 
and Jerry D. er, Washington, D.C., for 
plaintiffs. 

Charles T. Duncan, Corporation Counsel 
for the District of Columbia, Matthew J. 
Mullaney, Jr., Assistant Corporation Counsel 
and James M. Cashman and Robert R. Red- 
mon, Assistant Corporation Counsel at the 
time of trial, for defendants. 

Wright, Circuit Judge*: 

SUMMARY 


In Bolling v. Sharpe, 347 U.S. 497 (1954), 
the Supreme Court held that the District of 
Columbia’s racially segregated public school 
system violated the due process clause of the 
Fifth Amendment. The present litigation, 
brought in behalf of Negro as well as poor 
children generally in the District’s public 
schools, tests the current compliance of 
those schools with the principles announced 
in Bolling, its companion case, Brown v. 
Board of Education of Topeka, 347 U.S. 483 
(1954), and their progeny. The basic ques- 
tion presented is whether the defendants, 
the Superintendent of Schools and the mem- 
bers of the Board of Education, in the op- 
eration of the public school system here, un- 
constitutionally deprive the District’s ?’-sro 
and poor public school children of their 
right to equal educational opportunity with 
the District’s white and more affluent public 
school children. This court concludes that 
they do. 

In support of this conclusion the court 
makes the following principal findings of 
fact: 

1. Racially and socially homogeneous 
schools damage the minds and spirit of all 
children who attend them—the Negro, the 
white, the poor and the affluent—and block 
the attainment of the broader goals of dem- 
ocratic education, whether the segregation 
occurs by law or by fact. 

2. The scholastic achievement of the dis- 
advantaged child, Negro and white, is 
strongly related to the racial and socio-eco- 
nomic composition of the student body of 
his school. A racially and socially integrated 


*Sitting by designation pursuant to 28 
U.S.C. § 291(c). 


¢ 
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school: environment increases the scholastic 
achievement of the disadvantaged child of 
whatever race. 

8. The Board of Education, which is the 
statutory head of the public schools in the 
District, is appointed pursuant to a quota 
system which, until 1962, for over half a 
century had limited the Negro membership 
of the nine-man Board to three. Since 1962 
the Negro quota on the Board has been four, 
one less than a majority. The city of Wash- 
ington which is the District of Columbia, 
presently has a population over 60% Negro 
and a public school population over 90% 
Negro. 

4, Adherence to the neighborhood school 
policy by the School Board effectively seg- 
regates the Negro and the poor children from 
the white and the more affluent children in 
most of the District’s public schools. This 
neighborhood school policy is relaxed by the 
Board through the use of optional zones for 
the purpose of allowing white children, 
usually affluent white children, “trapped” 
in a Negro school district, to ‘“‘escape” to a 
“white” or more nearly white school, thus 
making the economic and racial segregation 
of the public school children more complete 
than it would otherwise be under a strict 
neighborhood school assignment plan. 

5. The teachers and principals in the pub- 
lic schools are assigned so that generally 
the race of the faculty is the same as the race 
of the children. Thus most of the schools can 
be identified as “Negro” or “white,” not only 
by reference to the predominant race of the 
children attending, but by the predominant 
race of the faculty as well. The heaviest con- 
centration of Negro faculty, usually 100%, is 
in the Negro ghetto schools. 

6. The median annual per pupil expendi- 
ture ($292) in the predominantly (85-100% ) 
Negro elementary schools in the District of 
Columbia has been a flat $100 below the 
median annual per pupil expenditure for its 
predominantly (85-100%) white schools 
($392). 

7. Generally the “white” schools are un- 
derpopulated while the “Negro” schools gen- 
erally are overcrowded. Moreover, all of the 
white elementary schools have kindergartens, 
Some Negro schools are without kindergart- 


ens entirely while other Negro schools operate > 


kindergartens in shifts or consecutive ses- 
sions. In addition to being overcrowded and 
short on kindergarten space, the school 
buildings in the Negro slums are ancient and 
run down: Only recently, through the use of 
impact aid and other federal funds, have the 
Negro slum schools had sufficient textbooks 
for the children’s use. 

8. As they proceed through the Washing- 
ton school system, the reading scores pri- 
marily of the Negro and poor children, but 
not the white and middle class, fall increas- 
ingly behind the national norm. By senior 
high school the discrepancy reaches several 


es. 

9. The track system as used in the District’s 
public schools is a form of ability grouping 
in which students are divided in separate, 
self-contained curricula or tracks ranging 
from “Basic’’ for the slow student to 
“Honors” for the gifted. 

10. The aptitude tests used to assign chil- 
dren to the various tracks are standardized 
primarily on white middle class children. 
Since these tests do not relate to the Negro 
and disadvantaged child, track assignment 
based on such tests relegates Negro and dis- 
advantaged children to the lower tracks from 
which, because of the reduced curricula and 
the absence of adequate remedial and com- 
pensatory education, as well as continued in- 
appropriate testing, the chance of escape is 
remote. 

11. Education in the lower tracks is geared 
to what Dr. Hansen, the creator of the track 
system, calls the “blue collar” student. Thus 
such children, so stigmatized by inappropri- 
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ate aptitude testing procedures, are denied 
equal opportunity to obtain the white collar 
education available to the white and more 
affluent children. 

Other incidental, but highly indicative, 
findings are as follows: a. The June 1964- 
December 1965 study by the Office of the 
Surgeon General, Army, shows that 55.3% 
of the 18-year-olds from the District of Co- 
lumbia failed the Armed Services mental 
test, a higher percentage than any of the 50 
states. b. The average per pupil expenditure 
in the District’s public schools is only 
slightly below the national average. The 
1964-65 Bureau of the Census Report on 
Governmental Finances shows, however, that 
the District of Columbia spends less per 
capita on education generally than all states 
except Arkansas and Tennessee. c. The same 
report shows that the District of Columbia 
spends more per capita on police protection 
than all states without exception. In fact, 
the District of Columbia spends more than 
double any state other than Nevada, New 
York, New Jersey and California. The infer- 
ences,-including those bearing on the rela- 
tionship of the quality of education to crime, 
which arise from these findings are obvious. 
Indeed, the National Crime Commission’s 
Task Force Report: Juvenile Delinquency 
and Youth Crime indicates that the very 
deficiencies in the District’s public school 
system noted by the record in this case— 
prejudging, through inappropriate testing, 
the learning abilities of the disadvantaged 
child as inferior to the white middle class 
child; placing the child in lower tracks for 
reduced education based on such tests, thus 
implementing the self-fulfilling prophecy 
Phenomenon inherent in such misjudg- 
ments; placing inferior teachers in slum 
schools; continuing racial and economic 
Segregation of pupils; providing textbooks 
unrelated to the lives of disadvantaged chil- 
dren; inadequate remedial programs for off- 
setting initial psychological and social dif- 
ficulties of the disadvantaged child—all 
have contributed to the increase in crime, 
particularly juvenile crime. i ; 

In sum, all of the evidence in this. case 
tends to show that the Washington school 
system is a monument to the cynicism of 
the power structure which governs the vote- 
less capital of the greatest country on earth. 


REMEDY 


To correct the racial and economic dis- 
crimination found in the operation of the 
District of Columbia public school system, 
the court has issued a decree attached to its 
opinion ordering: 1. An injunction. against 
racial ‘and economic discrimination«in the 
public school system here. 2. Abolition of the 
track system. 3. Abolition of the optional 
zones. 4. Transportation for volunteering 
children in overcrowded school districts: east 
of Rock Creek Park ‘to underpopulated 
schools west of the Park. 5. The defendants, 
by October 2, 1967, to file for approval by the 
court @ plan for pupil assignment eliminat- 
ing the racial and economic discrimination 
found to exist in the operation of the Wash- 
ington public school system. 6. Substantial-. 
integration of the faculty of each school bez 
ginning with the school year 1967-68. 7. The 
defendants, by October 2, 1967, to file “oy 
approval by the court a teacher assignr, ont 
plan fully integrating the faculty of gach 
school. - TE 

The United States is invited to interve ie 
in these proceedings to assist in implement- 
ing the decree, to suggest changes in the de- 
cree, and to take whatever other steps it 
deems appropriate in the interest of public 
education in the District of Columbia. 


: FINDINGS OF FACT 
I, Student segregation 
A. De Jure Segregation and Bolling v. Sharpe 


Until 1954 the public schools in the Dis- 
trict of Columbia were racially segregated by 
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law.1 The school system was divided up into 
Division I (white) and Division II (Negro), 
each with its own elementary and junior and 
senior high schools, each with teaching and 
administrative personnel of the one race only. 
The two Divisions were capped at the top by 
a single Superintendent. A few administra- 
tive committees also cut across Division lines, 

The Negro schools, though entirely dis- 
jointed from Division I, were denied the con- 
solation of equality which the separate-but- 
equal doctrine had promised. In 1949 the 
monumental Strayer Report? thoroughly 
documented the comparative inferiority of 
Division II: its classrooms were considerably 
more crowded, its buildings older and shab- 
bier, its curricula narrower, its counseling 
services less adequate, its supplies more 
scarce 

The next year our Court of Appeals up- 
held the constitutionality of the District’s 
segregated school system, Judge Edgerton 
dissenting. Carr v. Corning, 86 U.S. App. D.C. 
173, 182 F.2d 14 (1950). Only months later, 
however, the Supreme Court issued decisions 
which clearly threatened the viability of the 
separate-but-equal doctrine as it applied to 
public school education. Sweatt v. Painter, 
339 U.S. 629 (1950); McLaurin v. Oklahoma 
State Regents, 339 U.S. 637 (1950). Heedful 
that this doctrine was in its twilight, in the 
early fifties the school administration began 
readying itself for desegregation should that 
be decweed. Participating in these explora- 
tions was Dr. Carl F. Hansen, then in charge 
of Division I elementary schools and of the 
curriculum for all schools, and since 1958 the 
Superintendent of Schools. 


1 Excluded from the first public schools in 
the Washington area when they opened their 
doors in 1805, see C. Green, Washington: 
Village and Capital 1800-1875, at 43 (1962), 
Negroes here won their first opportunity for 
a tax-supported education in 1862, when 
Congress directed the cities of Washington 
and Georgetown to set aside 10% of the taxes 
on Negro property for support of the primary 
school education of Negro children, Act of 
May 21, 1862, 12 Stat. 407. Enactment of this 
measure climaxed a momentous year which 
first saw Congress: abolish the traces of 
slavery in the District, then the municipal 
repeal of the local black codes and curfew. 
See C. Green, supra, at 274-275. But even in 
so enlightened a time it was apparently un- 
thinkable that any white citizen should be 
expected to pay through taxation for Negro 
education. In the next 92 years Congress 
never in terms dictated that dual, segre- 
gated schools should be maintained; but the 
progression of school legislation enacted dur- 
ing those years did very clearly rest on a@ 
congressional assumption that segregation 
would continue. See Carr v. Corning, 86 U.S. 
Avop. D.C. 173, 176-178, 182 F. 2d. 17-19 
(1950). 

7Pursuant to a specific congressional re- 
quest, in 1948 a team of investigators headed 
by Professor George Strayer of Columbia 
University began an. exhaustive study of the 
District public schools. Their research is- 
sued in a 980—-page report released in 1949. 

2Carr v. Corning, supra Note 1, 86 US. 
App. D.C. at 186-189, 182 F. 2d at 27-30 (Ed- 
gerton, J., dissenting); Ex. A-16, pp. 47, 48, 
316, 318, 701. The court will provide cita- 
tions to the transcript (Tr.) and the ex- 
hibits (Ex.) when indulging in direct quo- 
tation and on other occasions when the 
court feels that cites will be an aid to the 
parties in later proceedings, in this court or 
on appeal. These citations do not profess 
completeness; redundancy is intentionally 
avoided, and the court may have omitted 
other cites which the parties may feel sup- 
port, or undercut, its findings. The record, 
of course, is the final and exclusive arbiter. 
Letter exhibits (e.g., Ex. A-16) are those in- 
troduced by plaintiffs; defendants’ exhibits 
have numbers only. 
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In 1950 seven Negro students, of whom 
Spottswood T. Bolling was alphabetically the 
first, filed suit in federal court seeking ad- 
mission to Sousa Junior High, a Divisiorr I 
school. On May 19, 1954, in Bolling v. Sharpe, 
3847 U.S. 497, the companion case to Brown 
v. Board of Education, 347 U.S. 483, the Su- 
preme Court ruled that segregation in Wash- 
ington’s schools was incompatible with the 
due process clause of the Fifth Amendment, 
For the argument on remedy Bolling and 
Brown were consolidated. A year and two 
weeks after Brown I, the Court in Brown II, 
849 U.S. 294 (1955), issued its famous decree 
of ‘all deliberate speed” and, noting that 
“substantial progress has been made in the 
District,” swpra at 299, remanded Bolling to 
the District of Columbia federal district 
court. A month later, whether because by 
that time plaintiffs had all graduated from 
the District’s schools or for other reasons, the 
Bolling action was dismissed. 


B. The Board’s Desegregation Plan 


1. As the Board of Education correctly 
understood, the Bolling decision affected the 
constitutional rights not of the complainants 
alone but of the entire Negro community in 
the District. Accordingly, within the week 
after Bolling and Brown I, the Board of Edu- 
cation released a plan for desegregation, one 
drawn up tentatively by the school admin- 
istration the year before, widely known as the 
Corning Plan after the then Superintendent. 
By the opening of school in September 1955 it 
was in full effect. : 

As for placement of students, the plan em- 
braced and asserted a policy, with modifica- 
tions, of neighborhood schools. That is, geo- 
graphical boundaries were traced around 
each school, the school somewhere near the 
center of defined area; with the significant 
exceptions noted below in Section I-D-3 and 
I-E of these findings, students attending 
public school and residing within each en- 
closure were required to go to the school in- 
side that enclosure. (Tr. 135.) Elementary 
school districts were kept compact enough s0 
that most youngsters could easily walk to the 
schools from their homes, usually a distance 
of less than half a mile (Tr. 3728, 3730.) 
Junior high school zones were of greater 
size—several elementary schools ~ “feeding” 
into one junior high—and senior high zones 
were more inclusive still.* 

2. Neighborhood elementary schools have 
undeniable advantages. Neither school nor 
parents need bear any transportation ex- 
penses, since the school is within walking 
distance of home. For the same reason, the 
safety hazards and the expense of time in- 
volved in getting from home to school are 
held at a minimum; also, students may con- 
veniently return home for lunch, and, with 
no school bus to catch, may linger after 
school with school work or after-school ac- 
tivities. Locating schools within the neigh- 
borhoods facilitates a closer relationship be- 
tween school and parents, and gives the 
student a chance to make friends during 
the school day with the children of his own 
age who live near his home. (Tr. 3120-3121; 
4047-4049; 5031-5035; 6091-6094, 6194- 
6196.) 

For junior and senior high schools, how- 
ever, the relevant “neighborhoods” so ex- 
pand that the advantages said to accrue with 
neighborhood schools in great part attenu- 
ate. (See Tr. 198.) As shown above, those ad- 
vantages primarily depend on a neighbor- 


+The Strayer Report makes it appear that 
before 1954 each of the two Divisions cleaved 
to something resembling a neighborhood 
school policy. Many distortions, however, 
were obviously at work. Areas very thinly 
populated by one race posed a challenge to 
“neighborhood” segregated schools the 
Board’s resolution of which is not clear. All 
three Negro high schools in 1949 were located 
within a few blocks of each other, near where 
Dunbar now stands. 
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hood school only a reasonable walk from 
home; and the maps of school zone lines 
in the city make it clear that most Washing- 
ton secondary school students must rely on 
some form of transportation in getting to 
and from school. 


C. Washington Residential Patterns 


Adoption of a neighborhood policy for 
student assignment inevitably impresses the 
racial residential patterns within the city 
on the schools with dramatic consequences. 
This section of the findings, drawing on evi- 
dence scattered through the exhibits, will 
try to sketch those patterns in the large. 
Below, to begin, are figures graphing the 
gradual displacement of whites by Negroes in 
the city and in its schools. 


Year Percent Negro | Percent Negro 
city school 
1900 SS eee se ee Ey dal 35. 
1980.46 Seen. 230.4 Soe ae 27 32.0 
1940 er 2 ae Se ee 28 39.0 
1950 Sega eee 35 50.1 
1953 3 Ss eee 40 56. 8 
196054 = 2s. 55 79.7 
1965-2 soe ee Se re ee 61+ 89.4 
W966 58 icon cee eats oer o sana one 90.2 


Note.—Exhibits V-13, 7, 26, 146. 


Washington’s white families, then, are in- 
creasingly few in number; further their 
residences are heavily concentrated in one 
area of the city, the area west of Rock Creek 
Park '—the western fourth, approximately, of 
the truncated District diamond. The Park is 
@ verdant curtain which draws through the 
city. It has long been true that virtually 
every residence west of the Park is white.® 
It is now true that east of the Park the city 
is very heavily Negro.? Twenty-seven years 
ago whites constituted at least a one-third 
minority in every neighborhood in the city. 
(Ex. A-16, pp. 310-314.) But the rapid white 
outmigration from Washington into the Vir- 
ginia and Maryland suburbs ever since 1948, 
the year of peak white population, has 
evidently depleted the supply of whites~in 
many areas. - 


By the time: of Bolling v. Sharpe, segre~ - 
gated residential patterns blighted the city: 
Since then the conditions have worsened: 
White families have deserted the. Northeast, 
and the white population has greatly thinned 
in the high Northwest and in the quadrant 
of the city south and: east of the Anacostia 
River. It is a painful irony that in the very 
decade in. which: society..has intensified its 
efforts in facing up to the race: question, 
residential segregation in Washington has 
become yet more-complete. Se a Res 

Many whites still do live east of the Park, 
especially in the corridor between the Park 
and Parkway and 16th Street, including the 
fashionable DuPont Circle area, and in the 
socially variegated Capitol Hill area. But they 
enroll few children in the: public school sys== 


5 The court defines Rock.Creek Park to in- 
clude the section alongside the Parkway 
south of the Zoo leading toward the.Potomac 
River. Local usage varies on this question. In 
that section the Park, while still a natural 
barrier between east and west, is easily 
forded at several crossings. 

®Except for the lower Georgetown area, 
which apparently as late as 1940 was heavily 
Negro. See E. Grier, Understanding Washing- 
ton’s Changing Population 16-17 (1961). 

7«* * * Tt is common knowledge in Wash- 
ington that the local real estate industry 
had decided [circa 1950], whether tacitly or 
formally, that the neighborhoods east of the 
park would be freely open to Negro expan- 
sion, whereas those on the west would remain 
reserved for whites. A few Negroes broke 
across the barrier, but in the main the line 
held.” G. Grier & E. Grier, Equality and Be- 
yond 29 (1966). 
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tem, some because they are unattached and 
the others because, though married, they 
either are without children of public school 
age or place their children in private 
schools’ 

D. Segregation 1954-1967 


When Washington school officials decided 
to go on a neighborhood school system in 
1954, they doubtless were aware that the con- 
sequence of their decision would be a ser- 
ously segregated educational system.’ This 
tendency toward segregation they accen- 
tuated by adopting various special student- 
assignment exceptions to the neighborhood 
principle—“optional” zones, an “optional 
feature,” and a psychological upset provision 
(these will be individually discussed be- 
low)—all calculated to release many white 
students from any obligation to attend their 
neighborhood school if that school should 
be predominantly Negro. The consequence of 
all its policies was that in 1954-55 27% of 
all Washington’s schools were 100% of one 
race or another; a year later this figure was 
17%. (Ex. 7, p. 49.) Dr. Hansen’s track sys~ 
tem, instituted in the high schools in 1956 
and extended downward to the junior high 
and elementary schools in 1959, had the 
tendency of resegregating the races within 
the individual school.’ 

In 1958-59, an elementary school racial 
count uncovered the following information: 


a _‘ [1958-59] 


Number of 
elementary 
Percent Negro: schools 
90 to 00 lSeaees a eee ree ee sees 68 
80:to: 90225. 2-_ 2222-25 22S =e == == 10 
710 tO 00 se eee ae ae eee ae 7 
60 toll Onset ae ae ee ese ee 6 
50 toiG02 seen e ee ee eee en een 3 
40'tO1D02 eae re ne ease a ea aa 1 
30' to 40s a ee eee eee q 
20 to|80 ne Seen ree aa ana = 2 
10 10:20 See eee eae 1 
0 to. 02 a ene 18 
(Ex. 8, p. 9.) 


Beginning with the school year 1962-63 
the record is profuse with detail. Here is the 
racial breakdown of all the schools, first for 
that year and then for the 1966-67 school 
year just drawing to a close. 5 


8It is possible that many white students 
in this area through one channel or another 
manage transfer into white schools west of 
the Park. 

®In these findings and throughout the 
opinion of law “segregation” will denote the 
state of racial separateness in the schools, 
regardless of cause. For expressing the de- 
gree of segregation in Washington’s schools, 


. the court will call a school “predominantly 


Negro (or white) if 85% or more of its stu- 
dents are of that race. This cut-off point is 
relevant to evidence adduced by the parties 
respecting the state of segregation beyond 
which the educational and social advantages 
attached to integration disappear. 

10 The track system and its racial implica- 
tions are analyzed in these findings below. 

11. Al] information in these findings on the 
racial composition of the schools is drawn 
from the P series of exhibits and also Exhibit 


146. 
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Number of schools— 
Percent Negro pupils 


1962-63 1966-67 
ELEMENTARY SCHOOLS 
85 to 100.225 ...28. -2es9s5-=2 94 109 
Gite 852228 - Sees ee 11 9 
33:10 (67 ee eo se aera ee 4 4 
US to:S3 022 ce see aS cee eee 3 4 
Oto 152. es225.552 52522 22-3 i 17 9 
JUNIOR HIGH SCHOOLS 
85/0) LOOPSME eee ee enn 17 22 
67 to 85_ Se 2 3 
33 to 67. =e 1 1 
19 (0°33 one sence = can eee! 2 0 
O't0 15. oe nee ce 1 1 
SENIOR HIGH SCHOOLS 
CLs lp (0 aes SoS e 6 8 
67a 8Sie eee ee 0 1 
33: to 67 222 seeee = sabe ee 3 1 
US to! 338 See eae sane 1 0 
0:to: 15. .-S- 22S Sak 1 1 


In 1962-63, of the 13 elementary schools 
west of the Park, 12 were predominantly (85— 
100%) white. (The last, Jackson, was 83% 
white.) The five other predominantly white 
schools were on the other side of the Anacos- 
tia River. This year (1966-67) every one of 11 
predominantly white schools at the three 
levels (9+1+1) is west of the Park, and so 
are all four 67-85% white schools. The only 
schools west of the Park which are not pre- 
dominantly white are Western High and Gor- 
don Junior High, both in the 33-67% class. 


E. Efforts To Correct De Facto Segregation 


At this juncture it becomes relevant to 
inquire into the efforts the school adminis- 
tration has undertaken, if any, to lessen the 
massive actual segregation which these fig- 
ures reveal. 

1. One witness, a school system engineer, 
testified that since 1962 the school system 
has ventured on a limited policy of integra- 
tion, although one generally confined within 
the neighborhood principle. (Tr. 3609-3615, 
8660-3668, 3725-3726, 3758-3760.) This policy, 
as he defined it, takes effect when more than 
a trivial number of whites happen to live in 
neighborhoods in which, for reasons unre- 
lated to race, schools are due to be built. The 
substance of the alleged policy is that in 
these circumstances the new schools will be 
carefully placed within the neighborhoods so 
that their white enrollment when they open 
will be as high as possible. The hope is that 
the attractiveness of the new school will 
fasten the white families to the neighbor- 
hood, and perhaps lure other white families 
in; the witness’ claim was that this integra- 
tion factor is sometimes as important a fac- 
tor as cost in settling on the location of a new 
school. 

The witness conceded that the policy had 
never been clearly articulated, or embodied 
in a written memorandum, or even approved 
by the School Board, originating instead with 
Dr. Hansen. And other evidence verifies that 
this testimony that integration is considered 
in locating school sites is simply untrue. In 
September 1964, two years after he sup- 


2 Notice that the middle category has 
twice the breadth of the others. 
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posedly announced this policy, Dr. Hansen 
notified the Board that integration was 
ignored in the placement of new schools, that 
to do otherwise would be futile (given the 
rapid racial transitions in mixed neighbor- 
hoods) and “bad educational planning.” (Ex. 
36(c), p. 23.) 

2. An instance of the school system’s con- 
cern for student integration is the WISE~ 
program, discussed in these findings at II- 
H-6 below. Now still in the planning stage, 
WISE is designed to upgrade the secondary 
schools in the southern half of the region 
west of the Park, in the hope that these 
school improvements will stabilize this pres- 
ently integrated neighborhood. Financially 
the program will depend exclusively on fed- 
eral grants under impact aid or other na- 
tional statutes. 

3. Two exceptions which the school ad- 
ministration has carved from its neighbor- 
hood policy may in operation be achieving 
slight integration; if this results, however, 
it is fortuitous, for the school administration 
disavows here any intention to integrate. 

a. The first of these exceptions is that 
youngsters with mental or emotional dis- 
abilities, most of them Negro, through the 
years have been bused at public expense 
from their homes into special instructional 
classes meeting in approximately 35 elemen- 
tary schools throughout the city. (Tr. 139, 
2256-2257.) This past year slightly more than 
100 such students, half of them Negro, were 
so deposited in the schools west of the Park. 
(Ex. 146.) At the receiving schools, of course, 
these disabled students are segregated into 
special classrooms set, aside for their use and 
generally separated from the regular student 
body of the school. 


b. A child attending a school overcrowded 
to a point well above stated capacity may be 
allowed to transfer to certain underutilized 
schools designated “open.” (See Tr. 125, 136, 
183, 2257, 2879; Ex. A-35(c), pp. 18-19, 36; 
Ex. N-9.) Since none of the 11 “open” 
schools in 1965-66 was predominantly (85- 
100%) Negro, the open school policy evokes 
the possibility of integration, although this 
is no part of the purpose of the school ad- 
ministration, which apparently looks forward 
to ending the transfers as soon as adequate 
facilities can be erected in the now over- 
crowded areas. Further, there are inhibitions 
on the right to transfer. The students are, 
first, responsible for furnishing their own 
transportation. At least this has been true 
until a year ago, and the recent departure 
establishing busing is apparently limited to 
situations where the regular school is over- 
crowded to the extreme point of requiring 
shifts or consecutive half-day sessions. (See 
Defendants’ Proposed Findings, p. B-10.) Of 
course, the failure to provide transportation 
in effect biases the open-school policy in 
favor of families fortunate enough economi- 
cally to shoulder transportation expenses. It 
is unclear, moreover, whether, once the con- 
ditions of under- and overcrowding are sat- 
isfied, the student’s right to transfer is ab- 
solute, or whether clearance on academic or 
other grounds must first be secured from or 
renewed by some school official. For whatever 
reason, Many and in some cases most of the 
students transferring into the predomi- 
nantly white schools west of the Park are 
white students who would otherwise have 
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attended schools with higher Negro concen- 
trations.” 

4, When the subject is the school admin- 
istration’s plans for curing segregation, once 
these cited instances are discussed there is 
virtually nothing left to say, except that the 
administration prides itself on the constancy 
it exhibits in its marriage with the neighbor- 
hood policy. It has expressed little interest 
in and done nothing about locating schools 
on the borders of white and Negro communi- 
ties, or busing students from east of Rock 
Creek Park into the underutilized white 
schools west of that divide to achieve inte- 
gration, or building schools in the Park ac- 
cessible from east and west alike, or Prince- 
ton Planning contiguous elementary 
schools,“ or establishing large educational 
complexes drawing students from through- 
out the city; its present $300,000,000 six- 
year plan for expansion and construction 
envisages none of these alternatives. (Tr. 
3713-3715, 3724.) -Many of these ideas, in- 
deed, have apparently never even considered. 
(See Tr. 2974, 2977, 3949.) Dr. Hansen, for 
example, although he has himself looked at 
the literature on educational parks, has 
failed to order any studies undertaken re 
their local usefulness, nor has he broached 
the subject with the Board, or even with his 
own staff, at least until this suit got under 
way.'® 
(Tr. 179-182, 975, 3669-3670.) 

5. The attitude toward curing segregation 
on the part of the school administration is 
concretely exposed by the circumstances 
surrounding Dr. Hansen’s report to the Board 
in 1964. In June of that year the Washington 
Urban League presented a report on school 
segregation to the Board of Education in 
open meeting. This Urban League submission 
(Ex. A-36(b) ) urged the Board, first, to de- 
clare officially that actual integration is one 
of its policy objectives, and, next, to create 
a permanent advisory committee on integra- 
tion; finally, it spelled out concrete if limited 
steps which the Board could take in the 
direction of integration. These included bus- 
ing Negroes into underutilized predom- 
inantly (85-100%) white schools, making 
rather slight amendments in certain second- 
ary school zones (in one instance merely 
rotating the Cardozo zone, Now a north- 
south rectangle, 90 degrees), abolishing sev- 
eral optional zones (defined below), and 
establishing three fourth- through sixth- 
grade educational centers in lower George- 
town, Mount Pleasant and the upper North- 
west, each one serving an area now parcelled 
out among three elementary schools. 

The Board profusely thanked the Urban 
League for its civic interest and requested 
Dr. Hansen to analyze its several proposals. 


nila 2 ance 5 

143For example, in 1965-66, 49 students 
transferred into Oyster elementary school; 
school records show that only 25 students in 
the school that year were Negro. Even if none 
of these 25 lived within the Oyster zone, 4 
doubtful assumption, it still follows that 24 
of the 49 transferring students were white. 
These white students must have been from 
schools not themselves predominantly white, 
inasmuch as none of the 85-100% white 
schools were overcrowded enough to trans- 
fer out of. 

144The court is aware of press reports to 
effect that a three-school “pairing” experi- 
ment is under way in the Southwest. For 
reasons they know best, defendants intro- 
duced no evidence respecting this experi- 
ment at trial, telling the court instead that 
its practice was neighborhood schools with- 
out deviation. Under these circumstances, 
the court has no alternative but to ignore 
the reports. 

16 After two months of trial, one public 
school official testified that educational parks 
had been discussed in @ staff meeting 
“yesterday.” (Tr. 3670; compare Tr. 3711.) 
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Dr. Hansen’s evaluation (Ex. A-36(c)), 
turned in to the Board on September 1, 1964, 
denied that “segregation,” even “de facto 
segregation,” was the right word for Wash- 
ington’s schools, insisted that the Board’s 
1954 policy statement on ending de jure seg- 
regation sufficed for all purposes as a state- 
ment of racial policy (Ex. A-35(a), P. 45), 
argued that the League’s suggestions were 
“evil in principle” and probably unconstitu- 
tional insofar as they inclined toward color 
consciousness rather than color blindness on 
the part of the school system, and condemned 
them for entailing or auguring “abandon- 
ment” of the neighborhood school policy, his 
administration’s commitment to which he 
vigorously reaffirmed. The Board of Educa- 
tion, despite a reply brief by the Urban 
League (Ex. A-36(d) ) pointing out that Dr. 
Hansen had distorted some issues and failed 
to come to grips with many of its specific rec- 
ommendations,” took no action. (Tr. 1437— 
1439.) 

6. From this Urban League episode and the 
collapse, upon analysis, of the professed in- 
tegration policies concerning school place- 
ment, the court is forced to the conclusion 


t+hat the school administration’s response to- 


the fact and dilemma of segregation has been 
primarily characterized—at its best—by in- 
difference and inaction. School officials have 
refused to install actual integration as an ob- 
jective for administration policy, have de- 
clined even to recognize publicly that seg- 
regation is a major problem. No action has 
peen taken; even certain Urban League rec- 
ommendations which accepted the neighbor- 
hood school framework and, if implemented, 
would have entailed little or no sacrifice of 
any other interests were flatly rejected. 


F, School Administration Policies Encourag- 
ing Segregation 

The next step is to focus attention on those 
additional school administration departures 
from the neighborhood school system which 
come wrapped in racial implications and bear 
diréctly on the question of the school ad- 
ministration’s racial intent. These fall under 
four headings. - 

1. Beginning after Bolling, individual 
whites who were seriously upset by the pros- 
pect of integration were suffered on an in- 
dividual basis to transfer to white schools, in 
the teeth of the 1954 Board order ruling ex- 
pressly to the contrary. (Ex. 7, pp. 44; see p. 
46.) And apparently professions of psycho- 
logical upset were accepted at face value 
without investigation of their authenticity. 
(See Tr. 3068-3069, 3119.) The record is un- 
clear as to whether this practice has been dis- 
continued; thé court notes one report that 
it was still functioning circa 1960.18 

2. Under the so-called “optional feature” 
of the school system’s desegregation plan, 
students registered in one school at the time 
of Bolling were allowed, if that school stayed 
underenrolled, to remain there until gradua- 
tion instead of attending their neighborhood 
school; indeed unless the student requested 
transfer to his neighborhood school he ap- 
parently continued in the school he had been 
attending. (Ex. 7, p. 46.) While this feature 
had some affirmative value in minimizing 
the disruption in students’ lives occasioned 
by desegregation, another of its obvious pur- 
poses was to let white students living in 
heavily Negro neighborhoods stay in their 
still predominantly white, though beyond 
the neighborhood, schools; its inevitable 


1%3He apparently would have tolerated 
“racial imbalance” in its stead. 

17His statement failed to discuss the 
specific boundary line changes the Urban 
League had suggested. It answered the rec- 
ommendation for tri-grade, tri-school mini- 
parks mainly by debunking a far different 
New York proposal for far more comprehen- 
sive parks. 

18C. Green, The Secret City 330 (1967). 
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consequence was to strengthen segregation. 
The feature expired no later than 1960, since 
by then all students had graduated from 
their 1953 schools.” i 


3. In one instance the school administra- 
tion revised the tentative borders drawn 
around the new Rabaut Junior High (which 
finally opened last fall) admittedly in order 
to accommodate an organization called 
Neighbors, Inc. (Tr. 2790-2818.) Neighbors, 
Inc. represents a community that is cen- 
tered around Takoma Elementary School, 
which until very recently was thoroughly 
integrated. The organization protested the 
original line because it would have sliced 
the Takoma district in two, dividing the 
white Takoma studentry up between Paul 
and Rabaut Junior Highs, in each of which 
they would be engulfed by a large Negro 
majority, rather than concentrating the 
whites in Paul alone. 

4. Optional zones. Sometimes, the admin- 
istration has replaced hard and fast geo- 
graphical school boundaries with what it 
calls “optional zones.” 

a. Crestwood and Kalorama Triangle zone. 
As an illustration, presently every student 
living in the integrated Crestwood area be- 
tween 16th Street and the Park north on 
Piney Branch Parkway may choose to attend 
either predominantly (85-100%) Negro Mac- 
Farland Junior High, the neighborhood 
school only a few blocks to the east, or in- 
tegrated (33-67%) Gordon, far away on the 
other side of the Park. Similarly, the older 
prother may enroll at either Roosevelt (pre- 
dominantly Negro), his nearby neighborhood 
high school (adjoining MacFarland), oT 
Western (integrated) or Wilson (predom- 
inantly white), each close to two miles to 
the west. The young student living in that 
area has an option between Powell Elemen- 
tary School (predominantly Negro), in his 
neighborhood a short walk away, and Hearst 
(predominantly white), at a distance of 10 
minutes by car just off Wisconsin Avenue. 
(Tr. 3053-3054; Ex. N-1, p. 27.) 

Directly south of Crestwood, in the Kalo- 
rama Triangle area, optional zones afford 
the student a choice between Cardozo High 
and Western, and between Banneker Junior 
High and Gordon, His natural “neighbor- 
hood” schools are plainly Cardozo and Ban- 
neker, both predominantly Negro. Si ae 

All these zones” were marked out when 
the school lines were drawn anew in the wake 
of Bolling. (Tr. 2957.) At that time all the 
schools in question were operating at less 
than capacity. (Tr. 2845-2846.) Despite this 
evidence, an assistant school superintendent 
maintained at first on the stand thatthe 
purpose behind creation of these zones was 
to relieve overcrowding at the schools within 
the territory of which the zones naturally 
fell. (Tr. 2859, 2862). The next day the wit- 
ness retracted this explanation, confessing 
that the primary original purpose for the 
zones was to afford whites the opportunity to 
avert attendance at the Negro schools to 
which they were otherwise destined. (Tr. 
2956-2958, 2978.) * The court accepts this 
explanation. And while claiming that pres- 
ently the zones also function to iessen over- 
crowding at the schools just east of 16th 
Street, the witness did not assert that the 
racial purpose for these zones has vanished 


19 Confirmation on the expiration date is 
provided by Osborne & Bennett, Eliminating 
Educational Segregation in the Nation’s Cap- 
ital—1951—-1955, in the March 1956 Annals of 
the American Academy of Political and So- 
cial Science, pp. 98, 102-103. 

2» Except for the addition of Wilson to the 
high school zone in 1965. 

2'This confession explicitly related to the 
“Crestwood zones; the court assumes that it 
applies also to the’ Kalorama Triangle zones, 
created at the same time (1954) for obvious- 
ly the same purpose. 
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(Tr. 2977-2985), andthe court has no rea- 
son so to find. 

b. Dunbar zone. Elsewhere in Washington 
optional zones also appear. For many years, 
Washington’s Southwest was given its selec- 
tion between Dunbar High School, which is 
Overwhelmingly Negro, and Ballou, then 
mostly white but on the other side of the 
Anacostia River. When Ballou became over- 
crowded and began reporting substantial 
Negro majorities, it was replaced as the op- 
tional zone alternative by Western, a less 
crowded and racially mixed school, although 
a great distance away. This school year, the 
35 white students living in that zone with- 
out exception elected to attend Western, as 
did 19 of the 86 Negroes with residences 
there: (Irs 6713.) 

The school administration professes 2 to 
the court that its purpose here is only to 
allow every student in the zone, white and 
Negro alike, to attend a genuinely inte- 
grated school. (Tr. 2852, 2982.) Its solicitude 
for the Negro student’s opportunity for ex- 
posure to an integrated education the court 
discredits. Since 1954 the administration has 
carved optional zones for race-oriented rea- 
sons only where significant islands of whites 
are found, never in neighborhoods which 
lack white enclaves, never, for example, in 
the almost exclusively Negro neighborhoods 
directly to the east of 14th Street feeding 
Shaw and Garnet-Patterson, which in fact 
are closer to Western High School than the 
Dunbar optional zone is. Further, the court 
can judicially note that the new Southwest, 
as school offjcials well know, is largely com- 
posed of urban-renewal affluent whites easily 
able to absorb the expense of transportation, 
and improverished Negro families making do 
in public housing. Any equality here would 
be on a par with the majestic evenhanded- 
ness of the ordinance which Anatole France 
cherished. 

The court also discredits the witness’ and 
Dr. Hansen’s “claim that Western replaced 
Ballou as one of the optional zone schools 
only because Ballou became overcrowded. 
(Tr. 548-549, 2661, 2982-2988.) As Ballou’s 
enroliment increased, so did its percentage of 
Negroes in attendance (now 85%); since the 
conceded function of this optional zone is to 


_ provide access to an integrated secondary 


school, race as well as (if not rather than) 
Overcrowding must have induced the sub- 
stitution. 

c. Junior high zones. Two junior high 
school optional zones—between Paul and 
Backus and between Francis and Gordon— 
were created after formal desegregation, 
again so that the white student could chose 
to attend a distant school with a consider- 
able white percentage rather than the over- 
whelmingly Negro school in his neighbor- 
hood. (Tr. 2865-2867, 2985.) Both zones were 
recently abolished, although in neither in- 
stance because the school administration had 
at last rejected this line of social reasoning. 
Rather, it was the opening of Rabaut Junior 
High this fall which spelled the end of the 
old Paul-Backus zone, while the Francis- 
Gordon zone was finally integrated into 
Gordon to decrease overcrowding at Francis. 

d. Deal-Gordon zone. One other optional 
zone eased the withdrawal of students from 
an integrated junior high (Gordon) into the 


22 This profession followed the collapse of 
its earlier intimation that this zone too pri- 
marily dealt with overcrowding. (Tr. 2661.) 

23“The law, in its majestic equality, for- 
bids the rich as well as the poor to sleep 
under bridges, to beg in the streets, and to 
steal bread.” Quoted in Griffin v. Illinois, 
351 U.S. 12, 23 (1956) (Frankfurter, J., con- 
curring). There, of course, at issue was a law 
forbidding activities which only the pooy 
would want to participate in. Here, as in 
Griffin, the subject is a vital right hedged 
with conditions which only the successful 
are able to satisfy. 
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city’s one predominantly white junior high 
school, Deal. (See Tr. 152-171, 2858.) Begin- 
ning back in the 1940’s when both were 
Division I white high schools, an optional 
zone lay between Wilson and Western Senior 
Highs. At that time Deal fed into Wilson, 
Gordon into Western; these are today’s ar- 
rangements also. The Wilson-Western op- 
tional zone until 1963 fell entirely within 
Gordon’s province. Parents in the zone who 
preferred Wilson High School complained to 
Superintendent Hansen about the junior 
high assignment to Gordon. Ostensibly their 
reasoning was that their children suffered 
the awkwardness of having to acquire wholly 
new classmates when they graduated from 
Gordon into Wilson, and that families were 
inconvenienced by having children simulta- 
neously attending Gordon and Wilson, at op- 
posite directions from the zone itself. This 
reasoning is disingenuous, since each of these 
misfortunes the parents visited upon them- 
selves by choosing Wilson rather than West- 
ern High School for their older children; the 
court finds that the obvious underlying mo- 
tive of the complaining parents lay in their 
preference for the greater white enrollment 
at Gordon and Wilson. 

In 1963, Dr. Hansen, in response to these 
protests, converted the zone from compulsory 
Gordon to Gordon-Deal optional territory. 
Two years later, admittedly because a civil 
rights group focused public attention on the 
situation, he retreated with a vengeance, 
despite white parents’ renewed complaints, 
not only returning the junior high optional 
zone to the Gordon district, but merging the 
senior high zone into the exclusively Western 
district. 3 

The 1963 decision was, as Dr. Hansen 
testified, an “unwise decision because of the 
racial overtones.” (Tr. 163.) Since he must 
then have been aware that in essence his act 
was an appeasement of white families’ racial 
feelings, his averment that “[t]he racial 
overtones are interjected into this by others” 
(Tr. 166), rather than inhering in the act 
itself, does not withstand analysis. 

5. Conclusion. Once nearly complete stu- 
dent segregation is shown in a school system 
in which de jure segregation had formerly 
been the rule, when challenged the burden 
falls on the school board to show that the 
observed segregation stems from the appli- 
cation of racially neutral policies. In this 
litigation defendants have exposed and ex- 
plained their neighborhood policy and shown 
that this is the agent responsible for the 
segregation. 

Spotlighting the purpose underlying the 
optional zones and the evasions on the stand 
of several school administration spokesmen, 
plaintiffs invite the court to find that the 
seeming racial neutrality of the neighborhood 
school policy itself is only a front that school 
officials adopted and adhered to because they 
intended the racial segregation they knew it 
would produce. 

The court, however, is convinced, first, 
that, whatever the trends in recent educa- 
tional thought, in 1954 the Board of Educa- 
tion sincerely believed in the neighborhood 
school policy and the legitimate values they 
saw it as furthering. Accordingly, the court 
cannot conclude that its segregatory poten- 
tial was the reason the Board inaugurated 
the neighborhood policy 13 years ago. Ac- 
tually, the whole question of the Board’s 
motives in 1954 spins in a kind of unreality. 
Undoubtedly the Board then felt that, at 
least for elementary schools, it had been all 
but ordered by the Supreme Court to install 
such a policy; except for the deviations 
caused by de jure segregation, neighborhood 
elementary schools were virtually the un- 


questioned orthodoxy throughout Northern © 


urban education. The Supreme Court itself 
indicated in Brown II a year later that it too 
seemingly assumed that as a matter of course 
desegregating school districts would fall back 
upon the neighborhood school norm. 349 
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U.S. 297, 300-301 (1955). The court is also 
impressed that the Board plunged into al- 
most immediate action, not even waiting 
to see whether Brown II might not occasion 
a retreat by the Court from the high ground 
it staked out in Brown I. 3 

Nor is the idea of intentional segregation 
necessary to explaim why the neighborhood 
policy has been continued in the interim 
between 1954 and the present. Organiza- 
tional inertia and conservatism, added to 
what the court finds to be the continued 
good faith aspects in the Board’s approval 
of the neighborhood policy, are easily ade- 
quate explanations. 

But the fact that the Board believes in 
neighborhood schools for racially neutral 
reasons which alone suffice to explain the 
initiation and retention of that policy does 
not settle the matter; for these facts in no 
way cancel the possibility that the Board has 
concurrently favored it for racial reasons 
which are forbidden. If a valid purpose is in 
fact joined by an outright segregatory pur- 
pose, the court has no doubt that a de jure 
case has been established. On this issue, 
however, the burden of proof returns to 
plaintiffs; School Board officials, having 
demonstrated their legitimate intentions, 
can hardly be asked or expected to prove the 
nonexistence of a secret illicit accompanying 
intent. 

Plaintiffs’ evidence in support of their ac- 
cusation comes from the optional zones, the 
Rabaut incident, the now discontinued op- 
tional feature, and the emotional] upset pro- 
vision, present status unknown. All of these 
conspire to identify the actual attitude of 
the school administration—though not nec- 
essarily of the Board **—toward attendance 
by whites at predominantly Negro schools. 
The substance of that. attitude is, simply, 
that whites should not be compelled to at- 
tend them. 

This attitude, it must quickly be said, is 
not, even once converted into policy, at all 
an absolute. Often it comes into conflict with 
other school system policies, principally that 
of neighborhood schools, On _ occasion, 
clashes between these two forces can be 
averted and the two reconciled, as when @ 
simple retracing of a line in 1965 prevented 
the splitting up of each half of a small white 
colony between two predominantly Negro 
junior highs. Usually, when the two do col- 
lide, it is the neighborhood policy which 
prevails, leaving a few white students 
trapped in a predominantly Negro school. 
But sometimes, instead, it is the neighbor- 
hood policy which recedes, leaving in its 
backwash an optional zone or another 
strategem. 

We know then (1) that the school admin- 
istration under the Superintendent is reluc- 
tant to assign white pupils to predominantly 
Negro schools, if only because of the pres- 
sure from influential white parents that ac- 
tion stirs. We also know (2) that in this 

; 


*The optional feature was part of the 
Board’s 1954 plan, but, of course, that fea- 
ture had something to say in its favor. The 
provision of the plan, as Dr, Hansen recog- 
nizes, expressly ruled out racfally-oriented 
transfers for psychological or any other rea- 
sons, although Dr. Hansen claims warrant 
for them in the transcript of the Board de- 
bate. The optional zones are plainly the 
brainchild and handiwork of the school ad- 
ministration rather than the Board; indeed, 
Dr. Hansen’s testimony reads that decisions 
concerning optional zones come directly 
from his office, apparently without Board 
approval (Tr. 153, 156), as unlikely as this 
seems. The Board had nothing to do with 
the Rabaut affair. And it was three officials 
from the administration, not any Board 
member, who on the stand fell into equivo- 
cation if not misrepresentation concerning 
optional zones and the bearing of race on 
school site location. 
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school system where the very large majority 
of the students is Negro, the neighborhood 
policy succeeds in placing white students in 
such a way that few of them are required to 
attend heavily Negro schools. This evidence, 
the court feels, is not enough to show that 
in any real sense the Board of Education 
has adhered to the neighborhood policy with 
a segregatory design. However, given the two 
circumstances above, it is impossible not to 
assume that the school administration is 
affirmatively satisfied with the segregation 
which the neighborhood policy breeds. 


G. The Vices of Segregation 


i. The court finds that actual integration 
of students and faculty at a school, by set- 
ting the stage for meaningful and continuous 
interresponse between the races, educates 
white and Negro students equally in the fun- 
damentals of racial tolerance and under- 
standing. None of the parties to this suit, 
indeed, oppose this formulation, and they 
further agree that learning to live interra- 
cially is, or in a democracy should be, a vital 
component in every student’s educational 
experience. (Tr. 185, 200-201, 611-612; 3065— 
3069; 5074-5076; Plaintiffs’ Proposed Find- 
ings, p. B-6.) 

Elementary school integration enables the 
very young of either race to accept each other 
as persons before racial attitudes and prej- 
udices have a chance to intrude and harden 
(Ex. A-24, pp. 27-28); Negro and white chil- 
dren playing innocently together in the 
schoolyard are the primary liberating promise 
in a society imprisoned by racial conscious- 
ness* If stereotypic racial thinking does set 
in, it can best be overcome by the reciprocal 
racial exposure which school integration en- 
tails. (Tr. 5084.) 

2. The court also finds that a Negro stu- 
dent in a predominantly Negro school gets 
a formal education inferior to the academic 
education he would receive, and which white 
students receive, in a school which is inte- 
grated or predominantly white. And integra- 
tion of the Negro into the white classroom 
does not diminish the achievement of the 
white students. (Tr. 5088, 6558; Ex. A—24, pp. 
30, 34.) . 

Asked about an Office of Education report 
concluding that the white school offers the 
Negro student academically a “better educa- 
tional opportunity,” Dr. Hansen, the only de- 
fendant to testify on this score, volunteered 
that he accepted that conclusion, subject 
only to his reservation that efforts at inte- 
gration are self-defeating if white students 
react by withdrawing from the city public 
schools. (Tr. 197-198.) Dr. Hansen was cor- 
roborated by three expert witnesses who tes- 
tified that Negro students’ educational 
achievement improves when they transfer 
into white or integrated educational institu- 
tions (Tr. 880; 1770, 6558; Ex. A-24, pp. 20, 
25, 33.) It might be expected that adjusting 
to a very new situation would inhibit the 
Négro students’ achievement for a while; but 
measurable jumps sometimes, though not al- 
ways, can be recorded even in the first round 


2% Dr. Robert Coles, a gifted child psychia- 
trist attached to the Harvard Medical School, 
who for the last six years has devoted his 
life to the intensive clinical study of Negro 
youngsters in both segregated and integrated 
settings in the North, East and South (see 
R. Coles, Children of Crisis (1967) ), described 
a high school in Atlanta freshly integrated 
by two Negro girls. A while after integration, 
a white student picked up and returned to 
her a ruler which one of the girls had 
dropped. Discussing the incident with Dr. 
Coles, the boy expressed surprise and em- 
barrassment over his unpremeditated act of 
courtesy: : 

“Then he started noticing to me, as we 
were talking, the differences between the two 
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of testing after integration (Tr. 6560); ad- 
justment apparently more often assumes the 
form of productful stress than of incapacitat- 
ing trauma. (Ex. A-24, p. 22.) 

Their consignment to predominantly Negro 
schools, as Dr. George B. Brain, former super- 
intendent of Baltimore schools and defend- 
ant’s expert, indicated causes Negroes to feel 
that they are being discriminated against (Tr. 
5084), or, as a Negro teenager told Dr. Coles, 
“contained.” 7 (Ex. A-24, p. 37.) It would be 
morally callous, and factually inaccurate, to 
suggest that their assumption that these 
schools wear “a badge of inferiority” stems 
solely from their free choice ‘to put that 
construction upon it. It was, again, Dr. 
Brain who testified that the nation in ab- 
olishing Negro slavery merely released the 
Negro into the bondage of an informal social 
and economic case system cemented together 
by bias and discrimination. Despite the rev- 
olution of the last 13 years, these attitudes 
remain distressingly pervasive forces in race 
relations even today. What it means to be 
Negro in America thus ‘becomes a psycho- 
logical fact in [the] daily lives” of Negro 


Negro girls; that one dressed in one way, the 
other dressed in another way. And what he 
was slowly doing was making discriminations 
of another variety than prejudice. He was dis- 
criminating between two human beings who 
were Negroes in ways that he never had 
before.” (Ex. A—24, p. 29.) 

2 The Baltimore study discussed by Dr. 
Brain is not contrary to this finding. In Balti- 
more Negro students from inner city schools 
have been bused and integrated into outly- 
ing white schools. The Negro students re- 
maining in the “sending” schools have been 
awarded unusually small classes and an array 
of special enrichment services typical of 
compensatory education. (Tr. 5029, 5031.) On 
the first round of standardized testing after 
the relocations, the sending school students 
achieved higher scores than they would have 
received, according to statistical calculations, 
had the old arrangements not been disturbed. 
(Tr. 2088.) This improvement, ascribable to 
small class size and the supportive programs, 
has persisted now through two years. (Tr. 
5089.) 

Dr. Brain testified on the basis of a report— 
introduced into evidénce by the defendants 
as Exhibit 101—prepared by Dr. N. N. Jaffa of 
the Baltimore school system, who personally 
evaluated the students’ test results. The 
report makes very clear that on the stand- 
ardized tests the transported students did 
just as well as the sending school students 
(Ex. 101, pp. A-175, A-176)—which indicates 
that they too, in their case as a result of inte- 
gration, surpassed their predicted achieve- 
ment levels. 

The year-end school grades which teachers 
gave students at the sending schools were, 
however, higher than those received by the 
transported students at the white schools; 
this is what Dr. Brain must have had in 
mind when he said that the transported 
students did not succeed in bettering their 
predictions. (Tr. 5030, 5088.) But since this 
measure involves comparing the private judg- 
ments of different sets of teachers, it is less 


-Teliable as a weather vane of achievement 
- than the results of standardized tests. 


What the Baltimore experience does stand 
for is that under some circumstances com- 
pensatory education in the Negro schools can 
be very fruitful. 

Dr. Coles: ‘I said, ‘What do you mean 
by “contained”?’ His association of contain- 
ment was ‘being in a can.’ So I asked him 
what he meant by being in a can and he 
said, well he just meant being in @ can. 
* * © Tt is a significant and powerful image 
to me.” 

% Plessy v. Ferguson, 163 U.S. 587, 551 
(1896). 
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children, who are the heirs and victims of 
these traditions of prejudice, significantly 
influencing their attitudes toward study and 
education; understandably, in their view 
the predominantly Negro school is “part of 
history of exile and bondage,” (Ex. A-24, pp. 
25, 26, 37.) And Negroes read in the eyes of 
the white community the judgment that 
their schools are inferior and without status, 
thus confirming and reinforcing their own 
impressions. Particularly this is true in 
Washington, where the white community 
has clearly expressed its views on the pre- 
dominantly Negro schools through the be- 
havior of white parents and teachers who, 
the court finds, in large numbers have with- 
drawn or withheld their children from, and 
refused to teach in, those schools. (E.g., Tr. 
72, 186-187.) 

In an environment defined by such un- 
healthy attitudes, it should not be surpris- 
ing that the predominantly Negro schools 
show a pronounced intrinsic tendency to 
slide into pathology and hopelessness. This 
of course affects the schools’ teachers, of 
whatever race, whose own demoralization 
and low expectations (Ex. A-24, pp. 35-36), 
communicated back to the children, con- 
tribute further. to the schools’ social disin- 
tegration in a vicious though understand- 
able circle. 


II. Personnel segregation and discrimination 
A. School Board 


The nine members of the Washington 
School Board by law are appointed by the 
judges of Washingten’s federal] district court. 
81 D. C. Code § 101 (1961), upheld in Hobson 
v. Hansen, D.D.C., 265 F.Supp. 903 (1967). 
The legislation expressly provides that three 
of the nine Board members shall be women 
and that members shall serve for three- 
year terms. The judges’ practice in carrying 
out their duties under the statute, which is 
silent on this question, has been to appoint 
Board members for staggered terms, filling 
three positions in each of a three-year cycle. 

From 1882 on, the Board of Education, 
then named the Board of School Trustees, 
operated under an Act of Congress which 
expressly stated that the Board would have 
“nine members only (three colored).” Act 
of July 1, 1882, 22 Stat. 142. This racial pro- 
vision was omitted from the 1900 and 1906 
statutes, the latter of which; commissioning 
the District Court judges to appoint the 
Board, is the law we operate under today. 
Beginning in 1906, the year the present 
statute took effect, and with no variation 
for 56 years thereafter, three of the nine 
Board members so appointed by the court 
were of the Negro race, This situation en- 
dured until 1962, since which time the court 
has consistently maintained the level of 
Negro membership on the Board at four, no 
more: or less, and, of course, one vote short 
of a majority. (Ex. V-6.) Absent any re- 
buttal or explanation of these facts, and 
none has been forthcoming or, indeed, can 
easily be imagined, this court must conclude 
that for well over half a century member- 
ship on the Board of Education has been 
governed by a precise and unyielding racial 
quota; five years ago the Negro quota was 
increased to four, but the fact of the quota 
itself survived. In light of the fact that well 
over 60% of the city’s population and more 
than 90% of the public school enrollment 
are Negro, and assuming a quota system 
should be tolerated at all, the four-member 
quota gives Negroes less than proportional 
representation on the Board. 

B. School Personnel Discrimination 


Following below are figures detailing the 
racial composition of the District public 
school system staff. As in Section I, again 
the school years represented are 1962-63 and 
1966-67. ‘ 
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Percent Negro 


Superintendent__.........-.__-.- 
His highest assistants___._._____- 
Other central officers__...________ 
Principals and assistant principals_ 
Teachers Sto ee ee 


Note.—Exhibit M-4; court exhibit 2. 

On this record the school administration 
cannot justly be accused of discriminatorily 
refusing to hire Negroes as teachers or to 
appoint Negroes to school principalships. 
Plaintiffs do advance the charge, though, 
that discrimination has insinuated into the 
selection of the school system’s key admin- 
istrative officers, relying on the fact that only 
four of the 12 highest rungs on the hierarchy, 
and none of the positions at the very summit, 
are filled by Negroes. 

But inasmuch as at least 30% of Wash- 
ington’s population, and a greater share of 
the metropolitan area, are white, and since 
in hiring administrators the Board of Edu- 
cation can, should and does seek talent be- 
yond local horizons in other cities’ school sys- 
tems (Tr. 39, 2670), these figures carry very 
little probative value. Also, the court is mind- 
ful that centuries of exclusion and inferior 
education have depressed the present supply 
of Negroes q ed to fill ranking adminis- 


trative positions. For these reasons, the court 
cannot conclude that the school adminis- 
tration on account of race has refused to 
appoint or promote eligible Negro candidates 
to the crucial positions in the governing 
structure. 


a. Students and faculty 


(1) ELEMENTARY SCHOOLS 
(a) 1962-63 


67 to 85 
percent 


Number of schools with percent 
Negro students: 
85 to 100 percent.....--..---- 
67 to 85 percent__.__...------ 
33:10:67 percent 220 22. ee eee 
15 to.33.percent< 22. 2-2 |e Se eee 


Oito; 15: percent. 5 Sn. - ocean en chsac coe a hee see afese 


115 of these were 0 percent Negro. 


(b) 1966-67 
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C. Segregation of School Personnel 


1. Though asserting no claim that Negro 
teachers are unable to gain employment in 
the District schools because of color, plain- 
tiffs do insist that once hired Negro teach- 
ers are the victims of segregation in school 
assignments. The M-series of exhibits which 
affords the ammunition for this charge jum- 
bles together teachers, counselors and libra- 
rians into one single category. This category 
the court christens “faculty,” or sometimes 
merely ‘‘teachers,” a fair enough substitute, 
since within the “faculty” teachers heavily 
predominate, The appropriate statistics fol- 
low below.” 


1962-63 | 1966-67 


Elementary schools: 
Number of schools with percent 
Negro faculty: 


LOO) percent=222- 2. eae ance 64 52 
89;to-99) percents2e---- =. eee 20 39 
———$—_——_—_$_$_$_$ | ———_________ 
Total. aaa a | 84 91 

| | 
67 to; 83 percent._2.....-<--.< 7 We/ 
SoitOloy percenteaaeeese sas ee 15 10 
VSitosoipercentsasees = eee 3 4 
LtontS:percentasasewene asses Sa 8 
Ovpercent=.sceces See 17 5 
Notalis coe eens 20 13 


Junior high schools: | 
Number of schools with percent 

Negro faculty: 

85 to 100 percent__.__.______ 1 

67 to 85 percent.........-... 

Soo oy percents. es eae 

LS tO. Sol percent-se=e seen 

Oita TS ipercentzs22-- 2s 


2° All information in these findings on the 
Trace of faculties and principals at the Dis- 
trict’s schools is derived from the M-series of 
plaintiffs’ exhibits and from Court Exhibit 2. 
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1962-63 | 1966-67 


Senior high schools: _ 

Number of schools with percent 
Negro faculty: . 

85 to 100 percent......_.._.- 

67 to 85 percent.__._.__._.-- 

33/067 percents-scess aes e 

15/10/33. percents=.as2-- 22-4 

0! for) percents222 cee- aces 
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These tabulations carry dramatic and 
suggestive value in their own right. Of 135 
elementary schools, 57—over 40%—are minus 
even a single emissary from the other 
race. Only 17 of the 135 fall within the 
category (67-85%) which reflects the teacher 
racial count for the schools as a whole; and 
only ten of them are eligible for the inte- 
grated 33-67% class. The truth is trans- 
parent that no concept of a random dis- 
tribution of teachers is capable of accounting 
for or rationalizing these results. 

2. The inferences of intentional teacher 
segregation which arise from these figures 
are confirmed and elaborated by the 
analysis below, which knits together, all the 
data on the racial patterns of students, 
teachers and school principals.® The first 
three pairs of charts show the racial con- 
centration among the faculties in the ele- 
mentary, junior and senior high schools, 
compared with the racial characteristics of 
the schools’ student bodies; for the school 
years 1962-63 and 1966-67. In the second 
series we see the correlation between the stu- 
dent racial character of the schools and the 
race of the principals who serve there. 


* The term “principals” shall here and 
hereafter include assistant principals. Ele- 
mentary schools have one of these, if any; 
secondary schools two or three. , 


a. Students and faculty—Continued 


(2) JUNIOR HIGH SCHOOLS 
(a) 1962-63 


Number of schools with percent Negro faculty 


33 to 67 | 15 to 33 0 to 15 
percent percent percent 


Number of schools with percent 


Negro students: 


6 1} le eee See 85 to 100 percent___._____ 
6 1 rT 67 to 85 percent___._____- 
24 ae 1 33 to 67 percent___._____- 
oa oe 2 15 to 33 percent._________ 
Ae 2 1 116 0:to:15 percent22 2.2 2--- 2. 


Number of schools with percent Negro faculty 


85 to 100 
percent 


67 to 85 
percent 


(b) 1966-67 


Number of schools with percent Negro faculty 


85 to 100 | 67 to 85 
percent | percent 


Number of schools with percent 


Negro students: 
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Number of schools with percent Negro faculty 
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a. Students and faculty—Continued 
(3) SENIOR HIGH SCHOOLS 
(a) 1962-63 


ee 


Number of schools with percent Negro faculty 


er 


85 to 100 | 67 to 85 | 33to67 | 15 to 33 0 to 15 
percent percent percent percent percent 
ee 
Number of schools with percent 
Negro students: 
85 to 100 percent....--------- 2 2 DOS eae oe Mo ee oas aes, 
67 to 85 percent. -2s-2-----2--|-=-----=--|-==- =< =— =~ [oan pena | enna nc on coane 
33 to 67 percent_...----------|----------|---------- 1 Zz 1 
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(b) 1966-67 
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b. Students and principals 
(1) ELEMENTARY SCHOOLS 


2 Se eS eee 


Number of principals and assistant principals 


EE 


Number of schools with percent Negro students: 
95 to) 100) percents-c-- === >= =e -2n---- === 
G7 tONSD DeTCONt= = sae eee ne ee eee 
33 to 67 percent__...---.---------------- 
15 to 33 percent. 
0 to 15 percent. .-..--.------------------ 


(2) JUNIOR HIGH SCHOOLS 


fe eS SSS SS 


Number of schools 


85 to 100 
percent 


67 to 85 
percent 


—_——————— 


Number of schools with percent 
Negro students: 
85 to 100 percent___.._------- 
67 to 85 percent__.--- 
33 to 67 percent__ 
15 to 33 percent___- 
0 to 15 percent__.---- 


What all these figures place beyond dispute 
is that to a significant if not startling degree 
teachers and principals have been assigned 
to schools where their own race mirrors the 
racial composition of the schools’ student 
podies. In a nutshell, white schools are usu- 
ally paired with white faculties, Negro 
schools with Negro faculties; and integrated 
‘schools have integrated faculties. 

Thus, for example, of the 109 predomi- 
nantly (85-100%) Negro elementary schools 
in the District today, 90 have predominantly 
Negro faculties; of the others, all but five 
have faculties within the 67-85% range. 
Every school more than one-third white cur- 
rently is assigned a faculty more than one- 
third white: at all but one of the 13 elemen- 
tary schools that are more than two-thirds 
white the faculty is at least two-thirds white 
also. And perhaps the most provocative fact 
is that four years ago 15 of 17 predominantly 
white schools had 100% white faculties. The 
mathematical possibility of this concentra- 
tion of the relatively few white teachers in 
+he school system’s relatively few white 
schools happening by chance defies calcula- 
tion by methods available to mere laymen. 

The pupil-teacher-principal racial correla- 
tions which are distilled from these tables do 
not, to be sure, work out with invariable pre- 
cision as to every school; but even the devia- 
tions can be accounted for to a great extent 
in terms themselves consistent with these 
correlations. School student bodies, for ex- 
ample, often swiftly Jump from 40% to 75% 
Negro, or from 75% to 95%; therefore, even 
if the race of the faculty does respond to that 
of the student body, given the constraints on 
teacher transfer and the finite number of 
yearly retirements, a lag in time of a few 
years should be expected before the faculty 
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accomplishes the corresponding racial 
change. This time lag is responsible for many 
of the deviations noted above. Only 19 of the 
109 predominantly Negro schools in 1966-67 
had other than predominantly Negro facul- 
ties; the Negro student enrollment at seven 
of these 19 had been less than 85% in 1962— 
63, and for each of these seven the number 
of Negroes on the faculty grew markedly dur- 
ing the four-year interval. Evidently these 
faculties are in the process of catching up, 
racially. Others of the 19 may well have had 
substantial white enrollment prior to 1962. 

Moreover, since 22% of all teachers, but 
merely 9.2% of the students, are white, at 
all grade levels we should expect some ten- 
dency, even if the correlations hold, for 
faculties to have slightly higher white per- 
centages than the student bodies. A glance 
at the tables verifies that this tendency is 
apparent in the elementary schools and 
rather pronounced in the senior highs, where 
a typical school faculty is one category less 
Negro than the student body. It can be pre- 
dicted that a like statistical inclination will 
be at work with respect to school principals, 
since a full 31% of them presently are white. 
Indeed, the facts show that any school with 
as many as 15% whites is more likely than 
not to have a white principal; and in schools 
more than one-third white, white principals 
are virtually the rule. 

Finally, of the 19 predominantly Negro 
elementary schools without correspondingly 
Negro faculties, the court has stumbled on 
the fact that 14 of these serve relatively 
affluent ‘neighborhoods, i.e., where median 
family income in 1960 exceeded $6,000. Of 
the 27 elementary schools both affluent and 
predominantlv Negro only 13 have predom- 
inantly Negro iaculties. (See Ex. F-2.) 


3. Teacher Placement Policies. When the 
raw data disclose personnel segregation as 
pervasive as this in 4 formerly de jure 
school system, and so thoroughly matched 
on @ school-by-school basis with the racial 
make-up of the studentry, the burden falls 
on the school administration to clear the 
record by showing at 4& minimum that 
racially nutral policies are responsible for 
this result. The burden shifts from plaintiffs 
in large part because the figures themselves 
are persuasive circumstantial evidence of in- 
tentional segregation, but also because only 
the Board and the Superintendent have full 
information on their own teacher-assignment 
policies.* Postponing until Section 4 the 
question of how principals are assigned, the 
court now turns to the school system’s 
teacher placement. mechanisms, insofar as 
defendants presented them at trial. 

a. 1954-55. Until 1954, of course, Washing~ 
ton schoo] faculties were officially segregated 
by law. Assessing the faculty situation after ° 
the thunderbolt of Bolling v. ‘Sharpe, the 
Board of Education quickly arrived at two 
decisions which it publicly announced. 
First, for the future teacher assignments and 
transfers would be predicated on merit 
rather than race; but second, the structure 
of faculty segregation which then prevailed 


See Reece v. Georgia, 350 U.S. 85, 88 
(1955); Chambers Vv. Hendersonville City Bd 
of Educ., 4 Cir., 364 F. 2d 189, 192 (1966); 
Northcross v. Board of Educ., 6 Cir., 333 F. 
2a 661, 663-664 (1964); Evans v. Buchanan, 
D. Del., 207 F. Supp. 820, 825 (1962). In Swain 
vy. Alabama, 380 U.S. 202 (1962), the figures 
were much less striking, and the challenged 
Officials did fully explain their policies. 
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would not be disturbed. That is, teachers 
would remain in their present assignments 
unless relocated pursuant to the ordinary 
rules governing teacher transfer. These rules 
will be elucidated in Section 3-c; it suffices 
here to say that. they exclude compelling a 
teacher to transfer for the sake of integration 
(the Superintendent feels such transfers 
would be “totalitarian” (Tr. 77)), and that 
the success even of a voluntary transfer re- 
quest depends on such fortuities as a 
vacancy in the other school to transfer into. 

It must have been crystal-clear from the 
outset that teachers would be reluctant to 
depart from schools where they were estab- 
lished and secure and brave transfer, at their 
Own request, into institutions with faculties 
from which they had previously been barred 
because of their race. The Board’s policies 
thus plainly entailed the entrenchment and 
perpetuation of the teacher segregation of 
the past with a minimum of change. The 
court finds that at least a part of today’s 
segregation is attributable to the Board’s 
1954 failure to shuffle faculties and thereby 
undo the de jure segregation which had 
theretofore been the rule. (Tr. 28977.) 

This factor’s contribution to present seg- 
regation can most readily be discerned in a 
few of the elementary schools in the North- 
west where, because of dwindling student 
enrollment, teachers as they retire are some- 
times not replaced. Elsewhere, the influence 
of the inertia of the pre-1954 system seems 
slight. Eastern, McKinley and Roosevelt, the 
three former Division I high schools which 
within a few years of 1954 became predom- 
inantly Negro,gtoday have 22%, 25% and 
30% white faculty respectively. Cardozo and 
Dunbar, the two old Division IT schools 


which have never lost their predominantly 
teachers_ 


Negro status, have 11% and 21% 
white. The differences between the former 
three and the latter two are not great; 
further, it is far from clear that the whites 
teaching at the three are carry-overs from 
bygone de jure days; and in each of the three 
it is certain that at least 70% of today’s 
faculty (viz., all the Negroes) attached them- 
selves to these schools subsequent to Bolling. 
This alone attests to the speed of teacher 
turnover. Indeed, other evidence corroborates 
that the faculty turnover rate in the Dis- 
trict schools is high. In a single school year 
(1965-66), for example, the District schools 
employed at least 750 teachers new to this 
system. (Ex. 35; Ex. 36); for 1948 the Strayer 
Report computed the turnover at 12%. (Ex, 
A-16, p. 53.) Because of speedy turnover, 
the perpetuation of the 1954 structure 
mathematically does not go very deep into 
the reasons why today’s faculty racial pat- 
terns appear as they do. The court therefore 
turns to the evidence respecting the school 
system’s current and recent policies for 
teacher placement. 


b. Integration policies. First should be 
noted defendant’s insistence that for the 
past few years, though not before, its policy 
has been to exert a “maximum” and “con- 
certed” effort to integrate school faculties. 
This effort allegedly has expressed itself 
along two fronts. White teachers are encour- 
aged to volunteer for placement in Negro 
schools; and when the qualification of hypo- 
thetical applicants for a position are exactly 
equal, the candidate will be preferred whose 
race will integrate that school’s faculty. 
(Tr. 68, 69, 77—78, 107, 2880, 2989.) The court 
notes that the entire discussion of these 
integration policies at trial was in the con- 
text of the rules controlling teacher trans- 
fers from one school to another; it is a 
murky question whether these policies pro- 
fess any relevance to the initial assignment 
of incoming teachers. 

A further caveat is that the policies are 
couched in terms of achieving “biracial” 
faculties—by which the administration 
means simply less than 100% of one race. 
(£.g., Tr. 73, 75.) It is evident that once 
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token teacher integration breaches the color 
barrier in a school, the school administra- 
tion’s policies slacken off, if they do not 
expire altogether. 

Efforts along the persuasion front, in any 
event, have admittedly and not surprisingly 
proved barren of fruit. (Tr. 68, 3013.) For all 
the record shows they were equally barren of 
effort. There was testimony at several points 
that the Superintendent formally asked his 
Staff to encourage teachers to volunteer for 
the inner city ghetto; whether assistant 
Superintendents or others took any sys- 
tematic action on the basis of this request is 
another question. It may be true that the 
other aspect of the policy—the provision for 
resolving deadlocks among candidates by 
considering race—has led to the placement 
of one or two Negroes in “white” schools. 
(Tr. 2276; see also Tr. 3116-3117.) There is 
no evidence that under this program any 
Negro teachers were placed in any predomi- 
nantly (85-100%) white schools or in any 
Schools west of the Park. 

c. Teacher transfer. Once a teacher has 
been assigned to a school, his subsequent 
placement is governed by the rules for 
teacher transfer, explored in some detail at 
trial. Occasionally, because of personality 
conflicts, the opening of a new school, the 
need for specialized teachers, or reasons of 
like character, teachers are involuntarily 
shifted from one school to another. Other 
transfers are voluntary. Some of the rules 
covering voluntary transfer policy are clear. 
No tenured or “permanent” teacher may 
transfer into any school if its faculty is al- 
ready 70% permanent or more; proper ap- 
plications for transfer will be honored in the 
order received. 

On further standards governing treatment 
of transfer requests, administration spokes- 


-Mmen fell into internal disagreement. Dr. 


Hansen argued that for the last four years 
transfer requests have met stiff resistance, 
winning approval only when Clearly justified 
by considerations of health or “education.” 
(Tr. 68-69, 2273.) Moments later he stated 
that his administration has approved trans- 
fers for teachers wanting to serve at schools 
nearer their homes—a factor of convenience 
unrelated to education or health. (Tr. 2276.) 

Assistant Superintendent John D. Koontz 
then proceeded to testify that the first trans- 
fer application received for a given opening 
is automatically granted, unless it offends 
the 70% permanent teacher rule (Tr. 2896, 
3022); the transferor’s motives, by this ac- 
count, are neither investigated nor evalu- 
ated. Mr. Koontz is the officer immediately 
in charge of teacher transfers in all sec- 
ondary schools. (Tr. 108, 2610.) For this rea- 
son the court resolves the conflict of testi- 
mony in his favor. Furthermore, it was Dr. 
Hansen himself who admitted that many 
white teachers have transferred from Negro 
to white schools during the last ten years, 
“not always necessarily because of the differ- 
ence in race.” (Tr. 2275.) The court finds, as 
this statement certainly recognizes, that 
some white teachers originally assigned to 
Negro schools have purposely escaped there- 
from via the transfer process. 

It is doubtful, however, that racially- 
minded transfers have been common enough 
to afford a complete explanation, even when 
coupled with the continuing influence of 
pre-Bolling teacher segregation, for the 
dearth of white teachers in the predomi- 
nantly (85-100%) Negro schools. Moreover, 
there is no reason in the record to assume 
that Negro teachers once assigned to pre- 
dominantly white schools are eager to trans- 
fer away; therefore the court is still quite in 
the dark as to why the faculties of so many 
of the predominantly white schools are or 
have been so impeccably unintegrated. The 
missing ingredient, of course, in the account 
s0 far of teacher placement is the rule or 
rules which control the initial placement of 
freshmen teachers. On these rules the court 
now steadies its focus. 
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‘d. Original teacher assignment, Once the 
decision is reached to employ a teaching 
candidate somewhere in the system, the mat- 
ter returns to the assistant superintendent 
for elementary (or secondary) schools, who 
is responsible for the actual assignment. One 
rule recently postulated by the school ad- 
ministration concerning these assignments 
is an analogue of the 70% rule for transfers: 
certified teachers are placed, whenever Ppos- 
sible, in schools with low percentages of 
permanent teachers. 


Other than this, defendants merely assert 
and repeat that assignments are governed by 
merit and need alone. (E.g., Tr. 69; Ex. L4.) 
This is an unhelpful, evasive response, An- 
nually a school system as large as ours with 
hundreds of vacancies each year must fill a 
dozen vacancies at every level, e.g., fourth 
grade, high school math. An equal number 
of candidates gets approved as qualified to 
teach in Washington’s schools, at least tem- 
porarily. To say that 12 new fifth grade 
teachers, to return to the example above, are 
sorted out among the 12 elementzry schools 
needing these teachers on the basis of merit 
alone is an expression pregnant with little 
if any meaning. 

In the record the court does find a scrap 
or two of evidence which begin to sketch out 
the real assignment processes. The Pucinski 
Task Force * reported that school principals 
informally recruit candidates for openings in 
their schools, the assistant superintendents 
then acceding to the preferences which the 
principals voice. (Ex. A-3, p. 44; compare Tr. 
4041 with Tr. 6024.) And one of defendants’ 
exhibits may or may not indicate that the 
incoming teacher’s own preferences sre con- 
sulted by the assistant superintendent. If 
these preferences are consulted, it is unclear 
whether they are respected only if the reasons 
supporting them are worthy of respect, €.9., 
that one school is an excessive distance from 
home even by car. (See Tr. 3042, 6023.) If 
these reasons explaining teacher preferences 
are not reviewed for justifiability, then the 
unhappy facts that many white teachers are 
disinclined to serve in Negro schools (Ere 72) 
and that a few Negro teachers hesitate to go 
to white schools (Tr. 2901) assume obvious 
relevance, as does the responsibility of the 
Board and school officials for pandering to 
any racial prejudices of the teachers. 

In short, what little hard evidence has 
been introduced concerning initial teacher 
assignment itself intimates deliberate segre- 
gation, if merely the self-segregation of the 
teachers condoned by school officials, Fur- 
thermore, the court cannot forget one re- 
markable fact: in 1962-63, eight years after 
“integration,” in a school system short on 
white students and white teachers, the facul- 
ties of 15 of 17 predominantly white schools 
were 100% white, Absent explanation—none 
was proffered—only one reasonable inference 
can be drawn: something resembling sys- 
tematic segregation had been at work. And 
given that assumption, defendants’ general 
profession of color-blindness_in faculty as- 
signment from 1954 on is exposed as mis- 
Tepresentation. Apart from this, many dark- 
ened areas still are clinging to the architec- 
ture of defendants’ teacher assignment poli- 
cies, and it was on defendants that the duty 
to illuminate these areas fell. Accordingly, 
the court finds that an intent to segregate 
has played a role in one or more of the stages 
of the teacher assignmént; in exact] J Which 
stages the intent has intruded—with whom 


® A Task Force of the House Committee on 
Education and Labor headed by Representa- 
tive Roman C. Pucinski studied the District’s 
school system during 1965 and early 1966 
through public hearings and private investi- 
gations. A Committee Print summarizes 
their conclusions. 

Ex. 40, p. 1. It is not certain whether 
the passage in question pertains to original 
assignment or to transfers only. 
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primary guilt belongs: teachers, principals, 
higher schol officials, or all of them—the 
court does not and need not pinpoint. 

4. Placement of Principals. The factual data 
on principal segregation was reported in Sec- 
tion C-2-b. above. The heart of this report 
was that neither in 1962-63 nor in 1966-67 
was there even a single Negro principal or 
assistant principal in any school more than 
two-thirds white! this must be compared 
with the fact that systemwide 56% of all 
Such school Officials in 1962-63—and 69% 
currently—are Negro. Testimony at trial veri- 
fied that none of the white elementary schools 
in the Northwest has had a Negro principal 
at any time since desegregation. (Tr. 3076.) 
The court now seeks the explanation for 
these findings. For the reasons stated in 
Section 3, the burden of providing this ex- 
planation, the data having made out a prima 
facie case for intentional segregation, shifts 
to defendants. 

After Bolling v. Sharpe, no dismantling 
for principals of the old Division I/II struc- 
ture was carried out; principals, like teachers, 
stayed on in their 1953 assignments until 
their retirement, or unless transferred or 
promoted pursuant to the ordinary course 
of school business. But, as with teachers, the 
turnover has been rapid enough to minimize 
the present impact of this fact: since 1958 
there have been 85 appointments of princi- 
Pals and assistant principals in the sec- 
ondary schools alone, including all three 
positions at predominantly white Wilson High 
School. (Tr. 2890, 2962.) The court, in seeking 
the sources of present racial patterns among 
principals must therefore zero in on the 
post-Bolling standards regulating principal 
appointment and assignment. 

When a principalship falls vacant the 
school administration advertises for appli- 
cants. Such advertisements for the last sey- 
eral years have withheld the name of the 
school, although doubtless this information 
informally circulates. One advertisement may 
advert to several openings at the same level— 
Say, several elementary school assistant 
principalships. Those who apply then run 
the gauntlet of interviews with an examin- 
ing board which looks at “credentials, ex- 
Perience, this, that, and the other thing.”’ 
(Tr. 2966.) The examining board submits its 
recommendations to the Superintendent who, 
after indicating his own preferences, turns 
the files over to the Board of Education, 
which must ultimately approve every ap- 


_pointment. If only one position is vacant, 


the victor in the competition gets that as- 
signment. But if several positions are open, 
then, once the Board of Education identifies 
its several choices, the responsibility returns 
to the assistant superintendent for making 
specific assignments, matching up principal 
with school. 

The court, regrettably, has been given scant 
evidence as to the criteria this officer employs 
in deciding on these assignments. Evidence 
was introduced concerning his reasoning in 
filling assistant principalships at Eastern, a 
ghetto high school, and Wilson, the over- 
whelmingly white high school in the North- 
west. Miss Green, a Negro, has for many years 
been counselor at Springarn, another ghetto 
school. Mrs. Carroll, white, was a tenured 
member of Wilson’s faculty. Miss Green was 
assigned to Eastern rather than Wilson be- 
cause of her wide experience with the prob- 
lems of lower class Negro adolescents. Mrs. 
Carroll was kept at Wilson for reasons of 
her acquired feel for the problems of its 
white, college-bound student body. (Tr. 
2972-2973, 2994-3001.) These decisions were, 
as Assistant Superintendent Koontz said, “in 
a@ sense, racial * * *” with respect to the 
“background of a person.” (Tr. 2994.) 

The court at this point encounters a fork 
in the road. Some explanation must be found 
for the utter absence of Negro principals in 
the 67-100% white public schools—a condi- 
tion which is the product of the appoint- 
ments recommended by the examining board 
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and of the assignments made by the assistant 
superintendent when two or more principals 
are appointed together. That the examining 
board or assistant superintendent assigns 
principals to schools on a racial basis is one 
obvious candidate. However, the Green-Car- 
roll incident leads the court to wonder about 
an alternative explanation. The court is will- 
ing to assume that, for the same reason of 
relevant experience the school administra- 
tion selected Mrs. Carroll for the Wilson post, 
a great number of the other official positions 
in the 67-100% white schools have been filled 
by promoting faculty members with years of 
teaching experience in the school in ques- 
tion, or transferring in someone from an- 
other white school equally middle class. If 
this is so, then the selection of those princi- 
pals for the white schools has not been 
racially based in a narrow sense. But, un- 
fortunately, it also indicates that principal 
assignment is a derivative of teacher as- 
signment—which we already know to be in- 
tentionally segregatory. Since Negroes have 
been discriminatorily fenced out of teaching 
positions in white schools, it is a simple a 
fortiori, under this explanation, that they 
have not been eligible for the principalships 
in any of these schools. Because the exclu- 
sion of Negroes from administrative positions 
in the white schools is, under this theory, a 
direct product of intentional teacher segre- 
gation, it is a fit subject for constitutional 
damnation and judicial relief. This being so, 
it. becomes unnecessary, to decide whether 
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& substantial number of principals has not 
been recruited from within the white schools 
for reasons of appropriate experience, and if 
so, whether the selection of these principals 
was guided by a practice of deliberate 
segregation. 


Ill. Equality in the distribution of educa- 
tional resources 


Plaintiffs complain that, in dividing up 
the available educational wealth among the 
schools, the school administration has re- 
peatedly favored white schools west of the 
Park, while shortchanging schools primarily 
attended by Negroes and especially the Negro 
poor. In this part of the opinion the court 
renders what findings are appropriate in the 
categories of school-resource analysis which 
were developed at trial. Testimony and ar- 
gument focused chiefly on elementary 
schools, although the evidence (largely of- 
ficial data and reports) rather indiscrimi- 
nately submitted for the court’s considera- 
tion often documented the situation for sec- 
ondary schools as well. When on occasion 
the court does not explicitly discuss junior 
and senior high schools, it may be presumed 
that for those categories no noteworthy sec- 
ondary school inequalities were found. 

A. Age of Buildings 

“The age of a school building is a factor 
in obsolescence and generally a criterion of 
safety and service.” * The chart below shows 
the age of elementary school buildings in 
the District. 


Number of schools with percent of Negro students 
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(Ex. E-1.) 

Negroes, it appears, are housed in the new- 
est but also in the oldest elementary school 
buildings in the city; the predominantly 
(85-100%) white structures were virtually 
all built in the late 1920’s and early 1930’s. 
A disturbing fact not evident from the chart 
itself is that the slum schools, i.e., those lo- 
cated in areas where the median family in- 
come in 1950 fell short of $5,000,5 have a 
disproportionate share of the most ancient 
structures; the median age of the ghetto 
school is almost 60 years. The comparable age 
for schools with predominantly Negro enroll- 
ments in middle-income or middle-class 
neighborhods is only 41 years. 

The high concentration of poor Negroes 
in the school system’s oldest buildings has 
come about not by Board of Education design, 
but as one consequence of its neighborhood 


* There were 61 schools in such income 
areas in 1966-67 (Ex. F-2), 60 of which were 
predominantly Negro. Most of these 60 were 
nearly if not actually 100% Negro. In 1960 
the median family income for Negroes in 
the District was $4,800, for whites $7,692. 
Although Negro family income more than 
doubled between 1950 and 1960, that figure 
as a per cent of white median family income 
slipped from 64% to 62%. (Ex. V-9.) 

The question arises of the continuing ac- 
curacy of the 1960 income data. The court 
does not actually know and can hardly ju- 
dicially notice that major income shifts 
within the city have taken place since 1960. 
Defendants, moreover, do not question re- 
liance on the 1960 census, and indeed appro- 
priate its data themselves in their own 
exhibits. And defendants’ expert witness, Dr. 
Roger Lennon, testified in effect that it will 
be sound and orthodox statistical practice to 
use the 1960 census figures on neighborhood 
income until the 1970 census supersedes 
them. 


school policy; poor Negores happen to live in 
the vicinities of the oldest usable schools. 
Another outgrowth of that policy is the 
disproprotionately high concentration of 
Negroes in schools built since 1940. New 
schools are erected where increased density 
of student population overloads existing - 
facilities; and theareas..of .mushroeming ~ 
Population within the city in the last 25 
years have mostly been overwhelmingly 
Negro or rapidly in process of becoming so. 
A large number of additions to overcrowded 
existing schools have been put up in recent 
years; these schools, for the identical reason, 
have highly Negro enrollments. .__ 
B. Physical Condition and Educatiogal 
; Adequacy 

Schools which have been build here in the 
last eight years are equipped with cafeterias 
and several other facilities, including audi- 
toriums, health units and auxiliary class- 
rooms; few of these features were known to. 
the schools erected at earlier dates. Built 
sturdily 35 to 45 years ago, the schools west 
of the Park, although still in fine condition 
structurally, lack these facilities. « — = 

The school buildings which date back to 
1925 or earlier typically are “eight-room ° 
buildings with very large classrooms, poor 
natural lighting, large cloakrooms, huge open 
central hallways, basement toilets, and small 
paved play space or no play space at all.” 
(Ex. A-16, p. 401). Most of them, as the 
figures in Section A indicated, are located 
in the Negro ghettos; unquestionably they, 
and the newer slum schools equally, are un- 
able to escape being tarnished by the can- 
cerous squalor which characterizes the slums. 

During 1948-49 the Strayer Committee ex- 
haustively analyzed each District school 
building, assigning numerical ratings for 
every school feature, from the topography of 
the site to the adequacy of the fire protec- 


Ex. A-16 (Strayer Report), p. 299. 
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tion system. Its Judgment was that 36 ele- 
mentary schools, four junior highs and three 
high schools were so dilapidated or inferior 
that, generally, any further investment in 
them would be wasteful. It is a melancholy 
fact that 18 of the elementary schools, two 
junior and one senior high continue in use 
today as regular school buildings, as follows: 


Number of schools with percent of Negro 
students 


{In percent} 


Elemen- Junior 
tary high high 


Percent of Negro students 


85 to 100__ 


(Ex, A-33, pp. 24-26.) 
Of-the 20 predominantly Negro schools on 
this list all but one are located in slum areas. 


During the coming six years, under a plan 
adopted in August 1966, the school system 
will build 71 new elementary schools, or ad- 
ditions to older structures; and 32 other ele- 
mentary school buildings will be modernized. 
(Ex. 75.) Many of the new buildings will go 
up where minor population explosions have 
generated the need; also, however, this six- 
year plan aims at junking schools whose 
facilities sink below a minimum level cf 
educational tolerability. (Tr. 3605.) The 
Board is thus in the midst of a good faith 
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effort to bring all the educational plants in 
the city up to rudimentary levels. 


C. Library Books, Libraries, Librarians - 


Until two years ago the school administra- 
tion budgeted the elementary schools no 
money at all for the purchase of library 
books. Any books the schools acquired were 
paid for by private gifts or donated directly 
by the PTA or other public-spirited groups; 
in one instance a District elementary school 
was given books by a suburban school which 
was enjoying a surplus. By June 1966 only 
40 schools had as many as a thousand vol- 
umes on their shelves; system-wide, the 
average was a meager one-half book per 
student. No scarcities marred the predomin- 
antly white schols, however; there the me- 
dian library books per student tally was a 
more impressive four and one-third. (Ex. 
H-3.) Also, the predominantly (85-100%) 
white high school, Wilson, had a greater 
number of library books per student than 
any other senior high; and Gordon, pre- 
dominantly white, was the upper half of the 
junior high rankings. 

When elementary schools have managed 
to gather space and books enough for a 
viable library, the school administration 
has sometimes intervented and furnished a 
trained librarian to manage it. In 1965-66, 
of 183 elementary schools, 90 had libraries, 
exactly half of which were presided over by 
professional librarians. (Ex. H-4.)* Included 
in the 90 schools with libraries were all 11 
predominantly white elementary schools, but 
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85 to. 100! percentz2=:_. Sesh Pt caer See eee 
67 to 85 percent___ 
33 to 67 percent___ 
15 to 33 percent___ 
0) tor] 5' percent 252 bee eee See 
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only 64% of the predominantly Negro.schools 
and 47% of the Negro schools in slum areas. 
A greater percentage of predominantly Ne- 
gro schools than white had librarians. 

Sadly, even these figures on the number of 
libraries somewhat exaggerate current reality; 
in at least 30 of the schools counted here as 
having libraries, the rooms so designated are 
plainly makeshift and inadequate, “a 
scrounging operation.” (Tr. 6143.) There are, 
however, more hopeful signs for the future. 
Of the 45 schools without libraries in 1965— 
66, 26 at least had space which can be con- 
verted to library rooms in the near future. 
All schools built since 1950 include rooms 
specifically designed as libraries. Through 
new construction, additions and reclama- 
tion of space presently used as classrooms, 
the school administration says it intends to 
equip every elementary school with a library 
by 1973. And with the aid of Title II of the 
Elementary and Secondary Education Act 
of 1965, the individual schools are now an- 
nually getting half a dollar per student for 
library book purchase (Ex. F—7; Tr. 614); the 
administration has identified its ultimate 
goal as five books per student in each school. 
(Tr. 2685, 3967-3971.) 


D. School Congestion 


The school administration has reckoned a 
figure for every Washington public school 
defining the maximum student capacity it 
can decently accommodate. The chart below 
relates the extent to which the elementary 
schools exceeded that capacity in 1965-66. 


Enrollment as percent of capacity 


70 to 80 
percent 


80 to 90 
percent 


0 to 60 
percent 


60 to 70 
percent 


90 to 100 | 100 to 110} 110 to 120} 120 to 130| 130 to 140| 140 to 150] over 150 


Percent Negro: 


(Ex. L-11.) 

In short, the disparity between the pat- 
terns of overcrowding in predominantly Ne- 
gro and white schools” is of very striking 
force. Inequalities apart, the overcrowding 
in the predominantly (85-100%) Negro 
schools is of fearsome dimensions. These 
schools are in, as one school official volun- 
teered, an “emergency situation.” (Tr. 2823.) 
In practical terms, what overcrowding en- 
tails is larger classes,** the shoehorning of 


3%1The slum-area 85-100% Negro schools 
were slightly less crowded than the predomi- 
nantly Negro schools generally. 

% The figures on overcrowding thus are 
strong evidence of high teacher-pupil ratios 
in the predominantly Negro schools, Dr. 
Hansen, questioned by plaintiffs at trial, 
directly conceded that pupil-teacher ratios 
were higher in Negro elementary schools 
than in white. (Tr. 127-128.) Defendants 
also repeatedly argued, in the context of the 
per pupil expenditure issue, that for schools 
with small student bodies (e.g., the white 
Northwest schools, most of which enroll less 
than 300 students), splendidly low teacher- 
pupil ratios are indeed inevitable. But para- 
doxically, the Board’s figures, which it gave 
to plaintiffs, who in turn introducea .iem 
into evidence as Exhibit L-9, seem to show 
that as of October 1965 class size in the ele- 
mentary schools bore only slight relation to 
the race of the student bodies. (The median 


students into spaces never intended to be 
used as classrooms (see Tr. 6138), and in the 
worst schools, split or double sessions (see 
Defendant's Proposed Findings, p. B—10). 
For junior high schools, the predomi- 
nantly white (Deal) and the integrated (Gor- 
don) schools each rank among the least 
crowded third of all junior highs. For high 
schools the Negro/white variation is even 
more prominent. Wilson, the one predomi- 
nantly white high school, has been holding 
constant in the vicinity of only 923% of 
capacity; Western (integrated), growing 


ratio in the predominantly white schools 
was 29.8; predominantly Negro, 30.4; the 
margin of difference doubles if averages are 
used rather than medians. The highest 
median ratio was for the 67-85% white 
schools.) Fillmore, an elementary school 
west of the Park, represents this paradox in 
microcosm. Dr. Hansen listed it specifically 
as a school bound to have a very low pupil- 
teacher ratio; yet Exhibit L-9 rates it as 
31.0, a figure discernibly above the system- 
wide average. The record thus is in an up- 
side-down condition, each side sponsoring 
evidence hostile to its own contention. 

**Tt provides perspective to note that 
American Library Association minimum 
standards would require 300 elementary- 
school librarians for a school system the size 
of Washington’s, (Ex. A-3, p. 29.) 


slowly, now records 101.1%. The other high 
schools, all predominantly Negro, reach at 
least 108.4% (Roosevelt), leaping as high as 
127.1% (Cardozo). (Ex. L-11.) 

The cure for overcrowding prescribed by 
the Board is construction of new schools in 
the heavily congested areas, see Sections A 
and B, supra, and the provisional allowance 
of transfers from the buildings with the 
worst overcrowding into certain schools run- 
ning below their student capacities desig- 
nated as receiving or “open” schools for 
transfer purposes. See Section I-E-3-b. 


E. Quality of Faculty 


1. Teacher experience. Defendants volun- 
teered the information, confirmed by the 
Task Force report, that teachers in the 
“older schools with stable or declining en- 
rollments,” namely, the white elementary 
schools west of the Park, have had signifi- 
cantly greater teaching experience than the 
faculties at the Negro elementary schools. 
(Ex, 51, p. 2; Ex. A-3, pp. 15-17.) Defendants, 
however, denigrate the significance of this 
attribute, picturing the young teacher fresh 
from the university who may. predictably 
turn in the superior teaching performance. 
All this may be true, but it remains beyond 
denial that, other factors equal, experience 
is a real asset for a teacher, as it is for any 
professional. The Washington school sys- 
tem’s pay scale, in proportioning salary to 
the number of years of teaching experience, 
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is a testimonial to this fact. Moreover, it can- 
not be questioned that the initial few years 
of teaching make an enormous contribution 
to a teacher’s competence. A superior per- 
centage of teachers at the predominantly 
(85-100%) white schools, the Task Force 
report shows, have these vital first years of 
experience to fall back on. Consistent with 
their denial of the relevance of experience, 
defendants have no plans in the works for 
the mitigation of this element of imbalance. 

2. Faculty education. A greater number of 
teachers in the predominantly white than 
in all other elementary schools have grad- 
uate school degrees. This finding, suggested 
by the per pupil expenditure data, is con- 
firmed by figures gathered by the Task Force. 
(Ex. A-3, pp. 15-17.) 

3. Temporary teachers. A temporary teach- 
er is one whose curriculae vitae is absent 
one or more of the various qualifications 
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Note.—Exhibit L-9; Exhibit A-3. 


For junior high schools, Deal (predom- 
inantly white), with 26% temporary teach- 
ers, was by a wide margin in a better posi- 
tion than any other junior high; the pre- 
dominantly Negro-junior high schools had a 
median figure of 43%. As for senior highs, 
Wilson, the predominantly white school, had 
only 31% temporary teachers, which is 13% 
below the next lowest school; the predom- 
inantly Negro high school median was near 
50%. (Ex. L-9.) : 


In its only and rather belated attempt to 
equalize the discomfort of the temporary 
teacher situation, the school administration 
has recently ruled that tenured teachers are 
ineligible for transfer into schools where 
70% of the faculty already have permanent 
status, and that there is a preference for 
placing incoming certified teachers at schools 
with few of the same. 

Defendants, joined on this point by the 
American Federation of Teachers, amicus, 
argue that temporary teachers are hardly in- 
ferior to those who are certified and perma- 
ment. Certainly the sterility of many college 
education courses, enrollment in which is one 
typical certification requirement, is very well 
known and widely deplored, and no claim 
can reasonably be made that every certified 
teacher outperforms every one of his tem- 
porary cohorts. But it would be unduly ar- 
rogant for this court to assert that the cer- 
tification qualifications have no bearing on 
teacher quality. Especially for a teacher in 
his freshman year in the schools, for example, 
even a mediocre college course in teaching 
methods and curricula may be of great help. 
And those teachers who flunk the written 
examination the District requires have little 
to recommend them. If the school adminis- 
tration itself truly believed in the utter 
irrelevancy of its qualifications, it would 
abolish them instantly. 

F. Textbooks and Supplies 


The yearly expenditures in the schools for 
reference books, textbooks, and the various 
other school supplies run according to a 
uniform annual per-student figure which 
the school administration calculates. (Ex. F— 
7.) Individual school totals for a coming 
school year have their bases in the attend- 
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which the Board of Education otherwise re- 
quires of its teachers. If, as has regularly 
happened in recent years, teacher vacancies 
remain unfilled after the list of certified, 
qualified teachers has been exhausted, the 
assistant superintendents are authorized to 
hire enough temporary teachers to staff the 
schools adequately. Temporary teachers 
differ from their certified colleagues in that 
they are incapable of acquiring tenure 
rights; further, while at first they and the 
certified teachers draw identical salaries, 
after six years their pay hits a ceiling, their 
temporary status forfeiting their right to 
the yearly pay increase which permanent 
teachers thrive on. The school administra- 
tion’s recent deletion of certain certification 
requirements will undoubtedly convert num- 
bers of temporary teachers to permanent 
status. 

It was the view of the Strayer Report in 


| 


| 


85 to 100 percent Negro, and poor: 48 percent. 
85 to 100 percent Negro generally: 43 percent. 
0 to 15 percent Negro: 20 percent. 


ance figures at each school at the time the 
year before when the calculations are made, 
a practice which prejudices schools with ex- 
panding enrollments; textbook shortages so 
accruing can be met, however, by emergency 
textbook allocations in the course of the 
school year. - . 

In 1964-65 the school administration, with 
money harvested from the federal impact aid 
program, purchased sufficient textbooks and 
reference material to cure deficiencies then 
reported by the school principals. Approxi- 
mately $603,000 was devoted in that school 
year to textbook purchases (Ex. I-1), with 
allotments included for several predomi- 
nantly white schools west of the Park in 
seeming violation of the congressional in- 
junction, quoted below, that impact aid 
spending be concentrated in the slums. 

Yearly expenditures for textbooks and 
supplies, thus, have been standardized, and 
all schools measure up to certain minimum 
levels. These facts fall short, of course, of 
guaranteeing that the depth of these mate- 
Tials at the various schools, accumulated 
through the years, is equitably in balance, 
and the court is aware of repeated complaints 
in the community of the outright absence 
of textbooks in some schools. But if such 
disparities do exist, plaintiffs have failed to 
bring them to light. 

G. Per Pupil Expenditures ~ 


The figures below tabulate the median per 
pupil expenditure for the District elementary 
schools for the year 1963-64. Only expendi- 
tures from the schools’ share of the con- 
gressional appropriation for the District are 
represented here. That school year preceded 
enactment of two generous federal statutes, 
both of which identify slum schools as their 
intended beneficiaries (see Section H, infra) ; 
and the figures do not include grants re- 
ceived in that year under other federal air- 
to-education statutes, a few of which simi- 
larly earmark the schools or projects for 
which they are intended. The data therefore 
facilitate the court’s exploration of the 
equities in the school administration’s dis- 
tribution of assets among the schools in 
precisely those situations when the policies 
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1949 that “the large percentage of tem- 
porary teachers employed from year. to year 
in the public school system of the District 
of Columbia presents an administrative 
problem of major concern, baffling in its im- 
plications.” (Ex. A-16, p. 50.) Since 1949 the 
problem if anything has become more acute; 
the number of temporary teachers in the 
schools, increasing steadily nearly every 
year, rose from 14.8% in 1948 to 19.1% in 
1956-57, then soared to 40.0% in 1964-65. 
(Ex. A-16, p. 51; Ex. L-2.) In almost 50 ele- 
mentary schools last year temporary teach- 
ers comprised a majority. 

What is noteworthy is that at both pri- 
mary and secondary levels the predominantly 
(85-100%) white schools, and those schools 
alone, have escaped an honest share of the 
burden. The chart below registers the per- 
centage of temporary teachers on elementary 
school staffs in 1965-66. 


Percent temporary teachers 1965-66 


0 to 10 10 to 20 20 to 30 30 to 40 40 to 50 50 to 60 | 60 to 70 70 to 80 
percent percent percent percent percent percent percent percent 
4 4 10 19 29 19 
See ee a Se es ee ee ec Ih ae Heat 1G eee co |S. al 1 
Ba Re yr fo ee ae ee | No eects eee 3 1h) Seer er a a 2 
Ee a et Nn ee oa a, eee at. Le IE 1 al ee We 1 
BEE A eo Ae We es Onn BOSC NS 3 2 4 ZA ee ia oP 2 LI cep ager [i cell 


and purposes of distribution come squarely 
within its control. ‘ 
Number of schools with percent of Negro 


students 
(a iE reed nt se 4 Rl 


Percent of Negro students Amount 
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These figures command our immediate and 
complete attention. On first impression it is 
alarming in the extreme that a sum as great 
as $100 separated the predominantly (85— 
100%) white from the predominantly Negro, 
indeed from virtually all the other elemen- 
tary schools in the District. A review of the 
rankings further reveals that five of the 
eight highest-cost schools were predomi- 
nantly white, while of the 25 cheapest schools, 
23 were predominantly Negro and all 25 were 
more than half Negro. A quick rearrangement 
of the data uncovers this even more unnerv- 
ing fact: the median per pupil expenditure 
for the 13 elementary schools west of the 
Park was $424. 

Confronted with these spectacular dif- 
ferentials, defendants argue they are paper 
Statistics only, unrepresentative of the edu- 
cational resources actually devoted to or 
expended at the various schools.”° In fact de- 


%°The predominantly Negro schools in the 
slums came out at $294. Since secondary 
school costs greatly exceed those in elemen- 
tary schools, the per pupil expenditure 
throughout the system in 1963-64 was $452. 
By 1965-66 it had grown to $528 (calculated 
on a slightly different basis), a few dollars 
below the national average. (Compare Ex. 
F-5 with Ex. 141.) 

*° The court notes that school officials from 
Arlington, Alexandria, and Fairfax County, 
Virginia, and Montgomery County, Mary- 
land, testified that in their respective school 
systems there were no material variations 
in the per pupil expenditure tabulations 
from one school to another. (Tr. 579-c— 
579-d, 656, 680, 689.) 
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fendants do succeed in proving that a frac- 
tion of the $100 differential in 1963-64 can 
be accounted for by circumstances which do 
not betoken real inequalities in educational 
opportunities. Special, untypically small 
classes for children with physical or emo- 
tional disabilities meet in special classrooms 
in several of the predominantly white 
schools; the high expenditure for these few 
needy students drives the school-wide aver- 
age up. Most of the higher-cost elementary 
schools are very small; larger schools can 
Save on certain costs which do not vary with 
the size of the school—administrators’ sal- 
aries, particularly—and on other important 
economies of scale. Further, many of the 
very high-cost white schools are under- 
crowded, operating at much less than capac- 
ity. This further elevates the per pupil ex- 
penditure for items, like heat, which remain 
constant for a school no matter what its 
degree of utilization. So wasteful in this re- 
gard are several of the white schools west 
of the Park that last year the Government 
Accounting Office proposed they be phased 
out as classroom buildings. (Tr. 3719-3724.) 
The Board decided not to carry out this rec- 
ommendation; instead it is cutting into the 
bounty of empty classrooms by converting 
the classrooms in a few of these schools into 
office space for school-system administrative 
_ Officials. But in other schools rooms are 
vacant, 


To a great extent, however, defendants’ 
own evidence verifies that the comparative 
per pupil figures do refer to actual educa- 
tional advantages in the high-cost schools, 
especially with respect to the caliber of the 
teaching staff. A study of the 1962-63 per 
pupil expenditures disclosed that the average 
teacher salary at the 26 most expensive 
elementary schools (median: $387) was 
$7,742, compared with $5,864 in the bottom 
26 (median: $246). At defendants’ invitation, 
the court assumes that a like differential 
characterized salaries between high-cost pre- 
dominantly white and all other schools a 
year later. Teacher salary is an index sum- 
marizing several factors: years of experience; 
graduate degrees; permanent/temporary sta- 
tus. The court assumes, again at defendants’ 
invitation, that the predominantly white 
schools hold a profound advantage for each 
of these salary determinants. But these ele- 
ments point with cogent force to teacher 
superiority in the predominantly white 
schools. 


Even once all these extenuations and ex- 
planations have been introduced, the court 
is still without confidence that the very dis- 
turbing $100 (or $132) margin has been 
wholly accounted for. Neither the graduate- 
degree nor the temporary-teacher factors can 
have very dramatic impact on the per pupil 
expenditure: the maximum salary increase to 
. Which the extra degrees entitle the teacher 
is $500; and only a minor number of tem- 
porary teachers has served in the schools for 
as many as six years, the time when the 
ceiling on temporary teachers’ salaries sets 
in. While the Pucinski Task Force did indeed 
turn up substantial differences in years of 
experience for teachers in predominantly 
white and in other schools, it is not alto- 
gether clear that these differences are suffi- 
ciently drastic to result in so great a spread 
in the per pupil expenditure figures. 


And other possible explanations for the 
differentials falter. The study of the 1962-63 
figures discovered that teacher-pupil ratios 
that year were lower in the high-cost schools, 
driving per pupil expenditure upward; de- 
fendants, however, here have denied that 
classes are of smaller size in the predomi- 
nantly white schools, and one puzzling ex- 
hibit comes to the aid of their denial. See 
Note 38 supra. That study also highlighted 
the age of the higher-cost schools, contend- 
ing that maintenance costs accelerate as 
school buildings approach obsolescence. But 
this explanation cannot be restored to here, 
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since in the main the predominantly Negro 
schools are older than the structures west of 
the Park; and it is the poor Negroes who are 
shunted into the most wretchedly hoary 
buildings in the District. If any schools de- 
mand a fortune for maintenance and up- 
Keep, it should be the likes of Shaw Junior 
High (1902) and Gage Elementary (1904) in 
the heart of the ghetto, not the buildings 
concededly in excellent physical shape be- 
yond the Park divide. Yet the overall ex- 
penditures at Shaw and Gage ($279) are 
quite low. Gage, moreover, also has a very 
old building and a low enrollment, factors 
Which inexorably lead, defendants say, to 
higher budgets. 


H. Curricula and Special Programs 


Following below is a catalog of courses and 
extraordinary services offered by the Wash- 
ington public school system at one or more 
selected schools. 

1. Kindergarten. Unlike many American 
urban school systems, the Washington 
schools have avoided undertaking responsi- 
bility for providing kindergarten education 
on a universsal basis. Attendance at kinder- 
garten is not compulsory (Tr. 183), or even 
possible on a voluntary basis unless the 
neighborhood elementary school has a sur- 
plus of classroom space after its first through 
sixth graders have been taken care of. As a 
matter of fact, space in the white elementary 
schools is liberally available; every youngster 
in those neighborhoods applying to enroll in 
kindergarten is accommodated. (Tr. 626.) But 
at many Negro schools there are waiting lists. 
(Tr. 627.) ‘From 1956 to 1965, 6,236 children 
on waiting lists for kindergarten were de- 
nied admission for lack of space.” (Ex. A-3, 
p. 10.) 1965-66 began with 445 children in- 
scribed on the waiting lists at the various 
schools, 100 of whom remained thereon 
through the finish of that school year. (Tr. 
626.) Forty-five youngsters were excluded 
last September from kindergarten in two pre- 
dominantly Negro elementary schools alone. 
(Tr. 6184-6185.) Other schools have rather 
unsatisfactorily evaporated their waiting 
lists only by shortening kindergarten class 
time to as little as two hours a day, then 
running three sessions each day consecu- 
tively. (Tr. 4068-4069.) 


If oversubscription prevents a five-year- 
old from enrolling in his own school’s 
kindergarten class, he may—despite the 
neighborhood rule—sign up at any other 
elementary school able to advertise kinder- 
garten vacancies; but his parents apparently 
must supply his transportation. (Tr. 6184.) 

It is not clear whether the six-year build- 
ing program now in its initial stages, apart 
from the question of whether it will be out- 
stripped by unpredictedly rapid population 
spurts, has as one of its objectives the crea- 
tion of enough class space to afford every 
interested youngster a kindergarten experi- 
ence in his neighborhood school. 

2. Honors Track. Only a small number of 
predominantly Negro elementary schools 
offer the Honors ‘Track,’ the highest rung 
in the school system’s track system of abil- 
ity grouping. By contrast, virtually all of 
the predominantly white elementary schools 
have Honors-Tracks. These figures will be 
arrayed in the findings on the track systems 
below. 

3. Model School Division. The most ambi- 
tious enterprise launched by the school sys- 
tem in this decade is the Model School Divi- 
sion, a geographically compact area in the 
Northwest embracing 25 schools, most of 
them in the Negro ghetto, including 13 at 
the elementary level. The Division is to 
function as a laboratory for educational 
experiments aimed at alleviating students’ 
cultural and academic deficiencies; the hope 
is that the more successful innovations can 
be applied to the entire school system, or 
at least to all those local schools which must 
regularly cope with underprivileged youth. 
Approved by the Board of Education in 1964, 
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the Division swung into operation in March 
1965, and by fall 1965, 75 projects had 
been initiated, including ungraded primary 
classes, remedial reading instruction using 
modern techniques, and occasional visits to 
the theater. A year later, however, only one 
of these projects had proved itself unequivo- 
cally worthwhile, an internship -teacher- 
training program (Tr. 478-479); and the 
Division had run into serious criticism from 
the Pucinski Task Force, which suggested 
that it “to date has been, for the most part, 
a deplorable disappointment.” (Ex. A-3, p. 
70.) 

The Division has been financed primarily 
by the Office of Economic Opportunity under 
Title II of the Economic Opportunity Act 
of 1964, 42 U.S.C. § § 2781-2791 (1964), as 
amended, via the United Planning Organiza- 
tion, Washington’s community action agen- 
cy. The Economic Opportunity Act generally 
requires a 10% local contribution, § 2788, 
but that may be met by imputing the value 
of volunteers’ services. Presently at least one 
of the Division’s important programs is being 
funded under Title I of the Elementary and 
Secondary Education Act of 1965, 20 U.S.C. 
§§ 241—-a—241-1. (Supp. I 1965). Additional 
backing has come from other titles of the 
1964 Act, and also from the U.S. Office of 
Juvenile Delinquency under 42 U.S.C. § 2542 
(1964), the Ford Foundation, and a few 
generous private corporations. (Ex. 1, p. 34.) 

4. Impact aid programs. The federal impact 
aid legislation, 20 U.S.C. §§ 236-244 (1964), 
which requires no matching funds, supplies 
federal financial assistance to school districts 
whose tax base is cut into by federal owner- 
ship of local property, or which enroll large 
numbers of children who live on federal 
property. On the theory that the District of 
Columbia is sufficiently compensated by the 
public school component of the general ap- 
propriation it annually receives from Con- 
gress, until 1964 it had not been eligible for 
impact aid grants. In that year Congress, 
noting that if any school district is federally 
impacted Washington’s is, amended the 
statute to include the District. 20 U.S.C. 
§ 244(8) (Supp. I 1964). This amendment, 
stapled to the National Defense Education 
Act Amendments of 1964, was acquiesced 
in by the House managers at conference. 
They reported back to the House as follows: 
“It * * * is the opinion of the conferees 
that insofar as is consistent with good edu- 
cational administration, these funds be used 
to improve the quality and standards of the 
educational offerings in the underprivileged 
attendance areas of the city.” (H. Rep. 1916, 
88th Cong., 2d Sess., p. 14 (1964) .) 

The District’s impact aid allowance, as 
determined by the statutory arithmetic, is 
$4,300,000. This the District received in full 
for 1965-66 and 1966-67, after having hasten- 
ed to collect a quarter of this figure at the 
tail end of the school year 1964-66. (Ex. I-7). 
The most expensive items in the portfolio of 
40 programs subsidized by impact aid in 
1965-66 were extra school counselors ($470,- 
000), additional school supplies including 
charts and globes ($459,000), and free break- 
fast and other kitchen provisions. 

5. ESEA programs. The Elementary and 
Secondary Education Act of 1965 was the 
expression of a crucial new federal commit- 
ment to the vitality of public school educa- 
tion. Title I of that Act held out the lure of 
100% federal assistance for programs which 
engage the “special educational needs of 
educationally deprived children.” 20 U.S.C. 
§ 241(a) (Supp. I 1965). The District’s an- 
nual entitlement under the Title I formula 
is more than $6,350,000. (Ex. I-7; Ex. I-8.) 
Included for 1965-66 was $1,270,000 for “en- 
vironment improvement” of slum schools, 
almost $1,000,000 for efforts to identify at 
an early age those youngsters who in high 
school will be particularly ‘drop-out prone” 
(Tr. 588), and $125,000 for an early-morning 
curriculum of calisthenics followed by’ hot 
breakfasts for ghetto children. 
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6. WISE. The southern half of the region 
west of Rock Creek Park is Washington’s 
most thoroughly integrated area, both resi- 
dentially and in school enrollments. The Dis- 
trict hopes to make this area more attractive, 
and hence more stable, by strengthening the 
junior and senior high schools under a pro- 
gram now in gestation dubbed Washington 
Integrated Secondary Education, or WISE. 
(Tr. 462-466.) The WISE prospectus optimis- 
tically envisions “maximum community in- 
volvement,” ‘“‘a vital, dynamic attitude * * * 
on the part of school administrators and 
staff,’ and freewheeling student discussion 
of “‘controversial issues.” (Ex. I-6.) 

The energy driving WISE will be federal 
grants. On the theory that slightly less than 
a third of the students within the WISE 
boundaries come from comparatively poor 
neighborhoods, the District applied $30,000 
of impact aid funds for WISE in its planning 
stage. (Tr. 466-467.) If officials finally de- 
termine that impact aid can properly be 
applied to WISE, it will provide all the 
financing when WISE at last begins its career 
in earnest; if unavailable, the school admin- 
istration will turn to Title III of ESEA, 20 
U.S.C. §§ 841-848 (Supp. I 1965) (innovative 
projects; not limited to slum schools) or 
other federal sources. (Ex. N-11; Tr. 462, 
2659.) 

7. Miscellany. There are additional federal 
statutes which bestow benefits on some but 
less than all of Washington’s schools. Under 
the special milk program, 7 U.S.C. § 1446 
(1964), for example, milk is distributed daily 
at low cost in schools serving low-income 
areas. And the schools won an $85,000 grant 
from the Office of Education for experiments 
dealing with the problems growing out of 
desegregation. Beyond all these federal pro- 
grams stand a number of projects sponsored 
by PTA’s or various private benefactors 
which likewise are selective among schools 
in their impact. As one instance, the Eugene 
Meyer Foundation, to which the community 
certainly owes its gratitude, has financed a 
cluster of enterprises under the rubric United 
Service Corps. Drawing in volunteers from 
the affected communities, these programs 
provide children in certain underprivileged 
schools with an array of academic, cultural 
and athletic opportunities. (Ex. 1, pp. 1-32.) 

Finally, according to the School Board’s 
publication Innovations in Instruction (Ex. 
1), there is a handful of programs each op- 
erating in one or a few schools, the cost of 
which the Board of Education itself defrays 
out of its share of the District’s congressional 
appropriation. At Cardozo High School, for 
example, 60 students have participated in 
career training and placement sessions. Jef- 
ferson Junior High is currently experiment- 
ing rather successfully with its curricula and 
with new methods of class and school orga- 
nization. 


I. Individual Schools in Transition 


Defendants focus attention on five ele- 
mentary schools which switched from white 
to Negro majorities between 1962-63 and 
1965-66, offering data in support of the argu- 
ment that the educational resources devoted 
to these schools increaséd over these years, 
or at least that the schools held their own. 
These schools are Congress Heights (from 4% 
Negro to 53%), Shepherd (from 18% to 53%), 
Takoma (from 49% to 65%), Draper (from 
49% to 91%), and Hendley (from 40% to 
91%). The court’s caution is alerted by the 
fact that defendants have omitted to men- 
tion or introduce figures for three other 
schools in which Negroes captured the ma- 
jority between these years: Randle High- 
lands (from 11% to 58%), Ketchum (from 
9% to 58%), and Jackson (from 16% to 
59%). 

Even for the schools they select, defend- 
ants have failed to show that their racial 
transitions have been unaccompanied by 
any restraints on their receipt of educational 
resources, except for library books where the 
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increase in their number of volumes was 
very substantial. In four of the five schools, 
the number of certified teachers improved 
over the course of these years; but in every 
one of the five the number of temporary 
teachers also went up. (Ex. 21.) It is very 
doubtful that the overall increment for the 
five of one librarian and two counselors is 
anything but representative of like increases 
in the Washington schools during this period 
System-wide. Finally, between 1962-63 and 
1964-65 the per pupil expenditure at these 
five schools increased by an average of $14. 
(Ex. 23.) But between 1963-64 and 1964-65 
(the only years for which the requisite fig- 
ures are available), two of the three schools 
not mentioned by defendants incurred losses 
in the per pupil expenditure figure. (Ex. F-1; 
Ex. F-8.) And what is more conclusive is that 
during these years the average expenditure 
per student throughout all the schools ad- 
vanced nearly $30. (Ex. F-5.) 


J. Conclusion 


The collapse, however, of defendants’ argu- 
ment above entails no significant con- 
sequences. What the demonstration was ap- 
parently intended to repel was the idea that 
the Negro schools have been deliberately and 
discriminatorily deprived of supplies by 
school Officials. This, indeed, is one aspect of 
plaintifis’ argument. But it is not one which 
the court can accept. The causes of the in- 
equalities are relatively objective and imper- 
sonal, School officials can and should be 
faulted, but for another reason; that in the 
face of these inequalities they have some- 
times shown criminally little concern. It is 
one thing, for example, when crowded resi- 
dential conditions shut Negro children, and 
they alone, out of kindergarten in the nearby 
schools; it is another matter entirely when, 
confronted with this awful situation, school 
Officials stand idly by, circulating promises 
of more adequate school buildings years 
hence, but acquiescing in the present in- 
justice by their passivity. 


IV. The track system 


The District of Columbia school system 
employs a form of ability grouping com- 
monly known as the track system, by which 
students at the elementary and secondary 
level are placed in tracks or curriculum levels 
according to the school’s assessment of each 
student’s ability to learn. Plaintiffs have al- 
leged that the track system—either by in- 
tent or by effect—unconstitutionally dis- 
criminates against the Negro and the poor. 
In support of this claim they—and the de- 
fendants in meeting it—have introduced a 
massive array of testimonial and documen- 
tary evidence. The court will first turn its 
attention to the beginnings of the track sys- 
tem before moving on to a discussion of the 
evidence concerning the present-day opera- 
tion of ability grouping in the District. ~ 


A. Origin ~~ 


The track system was approved for intro- 
duction into the Washington school system 
by the Board of Education in 1956, just two 
years after the desegregation decision in 
Bolling v. Sharpe. As Superintendent Hansen 
has conceded, “to describe the origin of the 
four-track system without reference to de- 
segregation in the District of Columbia Pub- 
lic Schools would be to by-pass one of the 
most significant causes of its being. Desegre- 
gation was a precipitant of the four-track 
development in the District’s high 
schools * * *,”“ Plaintiffs, citing this con- 
cession and certain observable segregatory 
effects of the track system, have claimed 
that the principal motivation behind the 
system was and is to resegregate the races 
in violation of the Bolling decision. Defend- 


“C. Hansen, Four-Track Curriculum For 
Today’s High Schools 7-8 (1964) (Ex. B—11, 
hereinafter also cited as Hansen). See gen- 
erally Tr. 207-227, 234-237, 239-240, 368- 
382. 
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ants have denied this, arguing that the track 
system is and always has been a legitimate 
pedagogical method of providing maximum 
educational opportunity for. children of 
widely ranging ability levels; and that any 
racial effect is but an innoeent and un- 
avoidable coincidence of ability grouping. 

There is evidence which on its face sup- 
ports defendants’ claim that racial consid- 
erations were irrelevant to the decision to 
adopt the track system. Yet, as in certain 
other administrative decisions where de- 
fendants have purported to act without re- 
gard to race, the taint of segregation hangs 
heavy over their actions. Although Dr. Hen- 
sen has maintained that the origins of the 
four-track curriculum “clearly precede the 
event of desegregation,” “ there is no escap- 
ing the fact that the track system was 
specifically a response to problems created by 
the sudden commingling of numerous edu- 
cationally retarded Negro students with the 
better educated white students. 

On May 17, 1954, the day Bolling v. Sharpe 
was handed down, there were 44,897 white 
students (43%) and 59,963 Negro students 
(57%) in the District schools. By the fol- 
lowing September 73% of the schools were— 
in varying degree—racially mixed. Until that 
time no one was aware of the overall achieve- 
ment level of the Negro students because 
achievement scores had not been reported 
on a city-wide basis in the old Division II 
(Negro) schools. However, soon after inte- 
gration Dr. Hansen, then Assistant Superin- 
tendent in charge of senior high schools, 
began to receive “reports of very serious re- 
tardation in achievement in the basic 
6kills * * *.’’4 The results of a and 
arithmetic achievement test taken by tenth 
grade students early in 1955 and for the first 
time reported on a city-wide basis confirmed 
the reports: (1) Both reading and ‘arith- 
metic scores ranged from second to beyond 
twelfth grade; (2) nearly 25% of the stu- 
dents were at or below sixth grade level in 
reading, and 44% were at or below sixth 
grade level in arithmetic.“ The low achievers 
were predominantly from the. Division. II 
schools. - (Tr. 381.) It wasthe ‘discovery: of 
this large number of academically retarded 
Negro children in the school system that. led 
to the institution of the track system. 

Given these unhappy consequences of 
“separate but equal’ education,® Superin- 
tendent Hansen cannot be faulted for 
moving in 1955 to treat the casualties of 
de jure segregation. The court is persuaded 
that Dr. Hansen personally was: then and is 
now motivated by a desire to. respond—ac- 
cording to his own philosophy—to an -edu= 
cational crisis in the District school system. 
On the other hand, the court cannot ignore 
the fact that until 1954 the District. schools 
were by direction of law operated on a seg- 
regated basis. It cannot ignore the fact that 
of all the possible forms.-of ability group- 


- ing.“ the one that won acceptance in the 


District was the one that—with the excep- 
tion of completely. separate .schools— 
involves the greatest amount -of. physical 
separation by grouping students in wholly 
distinct, homogeneous curriculum. levels. It 
cannot ignore that the immediate and 
known effect of this separation would be to 
insulate. the more academically developed 
white student from his less fortunate black 
schoolmate, thus minimizing the impact of 
integration; nor can the court ignore the 
fact that this same cushioning effect re- 
mains evident even today. Therefore, al- 


“@ Hansen 8. 

“Id. at 12. 

“ Id. at 12-13. 

“ See, e.g., Anderson, Organizing Groups 
for Instruction, in Individualizing Instruc- 
tion 239 (1962) (Sixty-first Yearbook of the 
National Society for the Study of Educa- 
tion); Guggenheim, Grouping and Pupil 
Progress, in New Frontiers in Education 179 
(1962). 
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though the track system cannot be dismissed: 
as nothing more than a subterfuge by which 
defendants are attempting to avoid the 
mandate of Bolling v. Sharpe, neither can 
it be said that the evidence shows racial 
considerations to be absolutely irrelevant to 
its adoption and absolutely irrelevant in its 
continued administration. To this extent the 
track system is tainted. 

The court does not, however, rest its de- 
cision on a finding of intended racial dis- 
crimination. Apart from such intentional 
aspects, the effects of the track system must 
be held to be a violation of plaintiff’s con- 
stitutional rights. (See Opinion of Law.) As 
the evidence in this case makes painfully 
clear, ability grouping as presently practiced. 
in the District of Columbia school system is 
a denial of equal educational opportunity to 
the poor and a majority of the Negroes at- 
tending school in the nation’s capital, a 
denial that contravenes not only the guar- 
antees of the Fifth Amendment but also the 
fundamental premise of the track system it- 
self. What follows, then, is a discussion of 
that evidence—an examination of the track 
system: in theory and in reality. 


.B. Track theory 


Basic to an understanding of the conflict 
between the parties in this lawsuit is an ap- 
preciation of the theory that motivates the 
track system as it operates in the District 
school system. The most comprehensive 
statement of that theory can be found in Dr. 
Hansen’s book, Four Track Curriculum For 
Today’s Hfyh Schools, published in 1964. 
Although Dr. Hansen disclaims full respon- 
sibility for creating the track system, a read- 
ing of his book leaves no doubt that it was 
his firm guiding hand that shaped that sys- 
tem in its essential characteristics.* Thus, 
as principal architect of the track system and 
as Superintendent of Schools, Dr. Hansen 
presumably can be looked to as the authori- 
tative spokesman on the subject. 

Purpose and philosophy. Dr. Hansen be- 
lieves that the comprehensive high school 
(and the school system generally) must be 
systematically organized and structured to 
provide differing levels of education for stu- 
dents with widely differing levels of aca- 
demic ability. This is the purpose of the 
track system. In expressing the track sys- 
tem’s philosophy Dr. Hansen has said, “Ev- 
ery pupil in the school system must have the 
maximum. opportunity for self-development 
and this can best: be brought about by ad- 
justing curriculum offerings to different lev- 
els of need and ability as the pupil moves 
through the stages of education and growth 
in our schools.” (Ex. 9, C-16: How We Are 
Meeting Individual Differences.) And he has 
identified as the two objectives on which the 
track system is founded: “(1) The realiza- 
tion of the doctrine of equality of education 


“ This taint has haunted the track system 
since its inception, many refusing to believe 
the plan has other than: racist motives. See 
Hansen 69, 138. 

47 See Note 41 supra. Actually, only by read- 
ing this book in its entirety can one get the 
full flavor of the philosophy of the track 
system. 

48 Sene generally Hansen chs. 1, 3. During 
1955, a working committee composed of high 
school principals and other school personnel 
worked with Dr. Hansen, then Assistant 
Superintendent in charge of senior high 
schools, in developing the track system 
(ibid.; Tr. 226, 376-377). The plan was fi- 
nally approved in 1956 and introduced into 
the tenth grade classes that year; in 1957- 
58 the track system was extended to the 
eleventh and twelfth grades; and by 1959 
had been adopted in the elementary and 
junior high schools. (Tr. 226-227, 377.) 


CONGRESSIONAL RECORD — HOUSE 


and (2) The attainment of quality educa- 
tion.” 

Student types. Within the student body 
Dr. Hansen sees generally four_types of stu- 
dents: the intellectually gifted, the above- 
average, the average, and the retarded. He 
assumes that each of these types of students 
has a maximum level of academic capability 


and, most importantly, that that level of ~ 


ability can be accurately ascertained. The 
duty of the school is to identify these stu- 
dents and provide a curriculum commen- 
surate with their respective abilities. Dr. 
Hansen contends that the traditional school 
curiculum—including the usual two-level 
method of ability grouping—does a disserv- 


‘ice to those at either end of the ability 


spectrum. 

The gifted student is not challenged, so 
that he becomes bored, lazy, and perhaps 
performs far below his academic potential; 
his intellectual talents are a wasted re- 
source. The remedy lies in discovering the 
gifted student, placing him with others of 
his own kind, thereby stimulating him 
through this select association as well as a 
rigorous, demanding curriculum to develop 
his intellectual talent.“ Indeed, “‘the aca- 
demically capable student should be re- 
quired as a public necessity to take the aca- 
demically challenging honors curriculum.” % 

On the other hand, continues Dr. Hansen, 
the retarded or “stupid” student typically 
has been forced to struggle through a cur- 
riculum he caiisioct possibly master and only 
imperfectly comprehends. Typically he is 
slow to learn and soon falls behind in class; 
he repeatedly fails, sometimes repeating a 
grade again and again; he becomes isolated, 
frustrated, depressed, and—if he does not 
drop: out before graduation—graduates with 
a virtually useless education. Here the 
remedy is seen as separating out the retarded 
student, directing him into a special cur- 
riculum geared to his limited abilities and 
designed to give him a useful “basic” educa- 
tion—one which makes no pretense of equal- 
ling traditionally taught curricula.®? 

In short, Dr. Hansen views the traditional 
school curriculum and doing too little for 
some students and expecting too much of 
others. As for the latter type, whom Dr. 
Hansen characterizes as. “the blue-collar 
student,” going to school—a “white-collar 
occupation’”’—can be an artificial experience. 

“Twelve years of white-collar experience is 
unrealistic preparation for the young man or 
woman who will suddenly make-the change 
into work clothes for jobs in kitchens, stock- 


rooms, street maintenance or building 
construction. 
SL — * 2 2 2 


“One reason [for education’s failure to 
meet the needs of the blue-collar stu- 
dent] * * * is that it is at best an environ- 
ment artificially created for the education 
of the young. From the beginning of his 
career in school, the child enjoys the com- 
forts of a protected and unrealistic environ- 
ment. Most of the Nation’s classrooms are 
insulated from reality. To many students 
what happens in the classroom has little 
connection with what happens outside the 
classroom. 


“Another reason * * * is that the school 


#7Hansen 50. Elsewhere he has expressed 
as the school system’s goals those set by the 
President’s Commission on National Goals 
in 1960: “To guard the rights of the indi- 
vidual. To ensure his development. To en- 
large his opportunity.” (Ex. 9, C-16.) (Em- 
phasis in original.) 

50 Hansen 161-163. 

St Id. at 166. 

8 7d., at 131-135, 
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environment. excludes most of the sterner 
discipline of the work-a-day world. * * *”& 
’ Tracking. In order to tailor the educational 
process to the level appropriate to each stu- 
dent, Dr. Hansen adopted the track system. 
Each track is intended to be a separate and 
self-contained curriculum, with the educa- 
tional content ranging from the very. basic 
to the very advanced according to the track 
Ievel. In the elementary and junior high 
schools three levels are used: Basic or Special 
Academic ™ (retarded students), General 
(average and above-average), and Elonors 
(gifted). In the senior high school a fourth 
level is added: the Regular Track, a college- 
preparatory track intended to accommodate 
the above-average student. 

The significant feature of the track sys- 
tem in this regard is its emphasis on the 
ability of the student. A student’s course of 
instruction depends upon what the school 
system decides he is capable of handling. “It 
took a while for everybody on the [working] 
committee to understand that ability was to 
be the primary key to the placement in a 
curriculum sequence, and that this factor 
not the subject-matter emphasis, was one of 
the unique characteristics of the four-track 
system,” ® — 

Flexibility. Dr. Hansen, while assuming 
that some students can be educated to their 
maximum potential in one of the four cur- 
ricula, also anticipates that not all students 
will neatly or permanently fit into a track, 
Thus a second important assumption under- 
lying the track system is that tracking will be 
a flexible process. Flexibility encompasses two 
things: First, although a student today may 
demonstrate an ability level which calls, for 
example, for placement in the General Track, 
a constant and continuing effort must be 
made to assure that he is at his true ability 
level. This calls for instruction directed to- 
ward correcting any remediable educational 
problems which account for the student’s 
present poor performance; and it calls for 
close analysis and counselling to determiné 
whether these remediable deficiencies exist 
and when they have been sufficiently cor= 
rected. When the latter is determined, the 
student is to be upgraded to the next higher 
track. Second, even though a student may 
not be in a position to make an across-the- 
board move from one track to another, his 
ability level may be such that he needs to 
take courses in two track levels on a subject-~ 
by-subject basis. This process, Known as 
cross-tracking, is critical: it is the mecha- 
nism the system relies upon to assure that 
students whose ability levels yary according 
to particular subjects are not thwarted in 
developing their strong areas because their 
weak areas result in their being placed in a 
lower curriculum level. It also serves as a 
way of selectively raising the intensity of 
instruction on a subject-matter basis as a 
part of the process of inc hine upgrading 
astudent. «~ nak 

Fundamental aeturmecione. To summarize, 
the track system’s approach is twofold. The 
separate curriculum levels are for some the 
maximum education their abilities permit 
them to achieve. For others, a track is sup- 
posed to be a temporary assignment during 
which a student’s special problems are iden- 
tified and remedied in whatever way possible. 
The express assumptions of this approach are 
three: First, a child’s maximum educational 
potential can and will be accurately ascer- 
tained. Second, tracking will enhance the 


Id. at 76-77. 

% The lowest track was designated “Basic” 
until 1965 when the more neutral term “‘Spe- 
cial Academic” was adopted. 


5% Hansen 44, (Emphasis in original.) 
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prospects for correcting a child’s remediabie 
educational deficiencies. Third, 
must be flexible so as to provide an individ- 
ually tailored education for students who 
wae > be pigeon-holed in a single curricu- 
um, 

C. The Tracks 

1. Honors: 

Purpose. The Honors Track is for the gifted 
student, its purpose being to provide him 
with an enriched, accelerated curriculum and 
to stimulate scholarship by placing him with 
similarly gifted students. (Ex. 9, C-16; Ex. 
B-11, pp. 162-163.) 

Criteria. Eelementary school children are 
eligible for Honors classes upon “recommen- 
dation by the principal and teacher, based 
upon the pupil’s school record and physical 
maturity with achievement at least one year 
beyond national norms in reading and arith- 
metic * * *.” (Ex. 9, C—16.) 

At the junior high school level the stu- 
dent is judged in terms of the following: 
“1, Scholastic ability; 2. History and good 
study habits; 3. Emotional and physical sta- 
bility; 4. Achievement-test scores above grade 
level in English and methematics; 5. Interest 
in being in the Honors Track; 6. Approval of 
parents and principal.” (Ibid.) 

For senior high school the criteria are as 
follows: 

“The student is admitted to this curricu- 
lum only on his own election and only if he 
is eligible. Eligibility for the honors curricu- 
lum requires the following: (a) demon- 
strated ability to do difficult academic work 
as saown by previous academic record; (b) 
ability to read two or more grades above 
grade level; (c) achievement test scores in 
the upper quartile in standardized tests in 
language and mathematics; (d) mental 
ability indicated to be in the upper quartile; 
(e) emotional and physical stamina for diffi- 
cult work; (f) demonstrated enthusiasm for 
honors placement; and (g) the written ap- 
proval of parents or guardians. 

“If a student shows a general aptitude for 
honors placement, he may be programmed 
in the curriculum even if he is deficient in 
up to two of the foregoing prerequisites.” 
(Ex. B-11, p. 52) 

Structure. Honors classes do not begin 
until the fourth grade. (Tr. 242) At that 
time an eligible student may be placed in a 
separate Honors class at his own school, if 
there are enough other eligible students to 
watrant setting aside classroom space and 
assigning a teacher. (Tr. 6189) If there are 
not, apparently an Honors group might be 
organized within the regular classroom (Ex. 
9, C-16)—although this would seem to be 
contrary to the concept of having wholly 
separate curricula. More commonly, the stu- 
dent has to transfer to the nearest school 
having an Honors class to obtain such in- 
struction. (Tr.6121, 6189-6190). 

Curriculum. In elementary school the Hon- 
ors curriculum is an accelerated and en- 
riched version of the standard curriculum. 
(Tr. 4032-4034; Ex. 9, C-16; Ex. 95) The 
same is generally true for the junior high 
school; in addition, some senior high school 
subjects are offered to ninth graders, (Ex. 
9, C-16). 


5 In another section of his book Dr. Han- 
sen notes that originally an IQ of 115 was a 
cutoff point for Honors, but experience re- 
quired greater flexibility. (Ex. B-11, p. 163.) 
An interesting contrast is another version of 
Honors criteria, attributed to Assistant Su- 
perintendent Koontz, in a 1961 Curriculum 
Handbook published for District high school 
students by the D. C. Congress of Parents 
and Teachers and approved by the school .sys- 
tem. (Tr. 350) There the IQ requirement was 
stated as 130 or above, although it was noted 
that this requirement could be relaxed. (Ex. 
G-1, p. 4.) 
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In senior high school the content of the 
various curriculum levels is significantly dif- 
ferent, as are graduation requirements. To 
graduate from the senior high school Hon- 
ors Track the student must complete 18 Car- 
negie units,” 16 of which are required and 
1% elective. The required subject areas are 
English (4 units), mathematics (Algebra I 
and II, and plane geometry; 3 units), for- 
eign language (4 units), social studies (an- 
cient-medieval history, U.S. history, and U.S. 
government; 244 units), and science (biol- 
ogy, chemistry and physics; 3 units). (Ex. 
B-11, p. 60) There is a wide selection of elec- 
tives, including many advanced academic 
subjects. (Ex G—l1, pp. 3-13). 

2. Regular: 

Purpose. This is a college preparatory 
track, found only at the senior high school 
level. It ‘‘provides the hard-core of academic 
Offerings normally required for college en- 
trance.” (Ex. 9, C-16) According to Dr. Han- 
sen, it merely continues the advanced curric- 
ulum found in all high schools having a 
two-level curriculum sequence (i.e., college 
preparatory and terminal) (Ex. B-11, pp. 
35-183), although he suggests embodying it 
in a track level tends to enhance its prestige 
and effectiveness in stimulating scholarship. 
(id at 41) 

Criteria. To qualify for the Regular Track 
the student must have: ‘“* * * (a) demon- 
trated ability to do academic work success- 
fully as indicated by the student’s scholastic 
record; (b) ability to read at grade level or 
above; (c) achievement scores in standard- 
ized tests at or above grade level in language 
and mathematics; (d) mental ability at or 
above high normal; (e) physical and emo- 
tional stamina to undertake a demanding 
program of studies; (f) interest in doing 
college preparatory work; and (g) written 
approval of parents or guardians.” (Ex. B-1I, 
p. 52) 

Another version of these requirements in- 
cludes the statement that the student must 
have “generally, high normal IQ, or above 
** * .” (Ex. G-1, p. 14) 

Curriculum, Sixteen Carnegie units must 
be completed to graduate from the Regular 
Track. Of these, 10144 are in these required 
subjects: English (4 units), foreign language 
(2 units), mathematics (algebra, geometry; 
2 units), science (biology, chemistry or 
physics; 1 unit), and social studies (U.S. 
history, U.S. government; 11%4 units). (Ex. 
B-11, pp. 60, 62) As in the case of the Honors 
curriculum, offered electives include a num- 
ber of advanced academic subjects. (Ex. G-l, 
pp. 13-23) 

3. General: 

Purpose. At the elementary and junior 
high school levels the General curriculum 
serves the bulk of the students, excepting 
only those considered bright enough for 
Honors or slow enough for Special Academic. 
(Tr. 233-234; Ex. 9, C—16) 

At the senior high school level, however, 


‘the nature of the General Track becomes 


more specific. It is expressly a curriculum 
“designed to serve students of normal intel- 
ligence levels who plan to go to work im- 
Mediately upon graduation.” (Ex. 9, C-16) 

Curriculum. For elementary and junior 
high schools the General curriculum is 
simply a normal primary or secondary pro- 
gram. (Tr. 4033-4034; Ex. 9, C-16; Ex. 95) 
However, given the fairly broad range of 
ability levels in the General Track, there is 
subgrouping of students so as to narrow the 
range of differences; thus there may be a slow 
General group and a fast General group. 
(See Ex. 9, C-16) 

In senior high school, in keeping with 
its terminal nature, the pure General cur- 


% One Carnegie unit is given for.each sub- 
ject taken five days a week for one academic 
year. 
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riculum is vocationally oriented. (Ex. G-—I, 
pp. 26-38; Ex. 9, C-16; Ex. B-11, pp. 63-67) 
Students who desire a college preparatory 
curriculum must, for the most part, elect 
courses from the Regular Track, but may do 
so only if qualified for the more advanced in- 
struction. (Ex. B—-11, pp. 63+65) (See Section 
E, infra.) Sixteen Carnegie units are required 
for graduation, 7% of them in these required 
subjects: English (4 units), mathematics 
(general mathematics, business arithmetic, 
or—if qualified—algebra; 1 unit), science 
(descriptive biology; 1 unit), social studies 
(U.S. history; U.S. government; 1144 units). 
(Ex. B—11, p. 64) . 

4, Special Academic (Basic): 2 

Purpose. The Special Academic Track is 
for those students who have been variously 
described as “slow learners,’ “retarded,” 
“academically retarded,’ “retarded slow 
learners,” or “stupid.” (Tr. 233, 400-401; Ex. 
B-11, pp. 37, 46, 48, 131-132) Its purposes 
are to provide a useful education for stu- 
dents whose limited abilities prevent them 
from successfully participating in the nor- 
mal curriculum; and to give remedial in- 
struction in the basic subjects—especially 
reading and arithmetic—to those students 
who can eventually qualify for upgrading 
to the General curriculum. (Ex. B—i1, pp. 
48, 67; Ex. 9, C-16) 

Criteria. In general, the criteria for Special 
Academic Track placement are inability to 
keep up with the normal curriculum, emo- 
tionally disturbed behavior, an IQ of 75 or 
below, and substandard performance on 
achievement tests. (Tr. 233, 257, 323) 

In junior high “in order to be transferred 
from Basic to General Track, in general the 
student must be functioning at. no more 
than 2 years below grade level in reading and 
arithmetic. *. * * In cases where the pupil 
does not meet this standard BUT. there is 
evidence of diligence, recent growth and good 
study habits in the fundamental skills, the 
student may be given trial placement in the 
General Track.” (Ex. 9, C-16) (Emphasis in 
original.) : 

In senior high school Special Academic 
placement is recommended when “(a) 4 
student is functioning three or more years 
below grade level as shown by achievement 
tests (at sixth grade or below in reading 
and mathematics in the ninth grade); (b) 
his preceding academic record shows him to 
be unable to cope at a minimum level with 
traditional content-in language and math- 
ematics; (c) his teachers believe him to be 
in need of placement in the basic track; (d) 
his mental retardation is indicated by an I:Q. 
inoex of 75 or below. (Ex. B-11, pp. 52-53) 

Dr. Hansen has said that “academic re- 
tardation in this curriculum is severe, par- 
ticularly in reading.” (Id. at.67) .... 

School policy used: to be that students 
identified as belonging in the Special Acad- 
emic Track were mandatorily required to 


enroll in that curriculum. “Admission: to: the - 


upper three curricula should be selective. 
The student who is ineligible because-of low 
achievement should not be admitted to the 
traditional high school program.” (Ex. B—11, 
p. 48) This policy, followed in elementary 
and junior high schols as well as in the high 
schools, was amended in the fall of 1965 to 
require parental consent for Special Aca- 
demic placement. Most parents, however, 
acquiesce in the school’s recommendation. 
(Tr. 321-323) 

Structure. Elementary school children may 
be placed in the Special Academic Track as 
early as the first grade, although most wind 
up there after an attempt at the normal first 
and perhaps second grade curriculum. Some 
schools place all Special Academic Children 
is one class, so that youngsters ranging from 
first to sixth grade age levels may be taught 
in the same classroom; actually, the age 
spread may be even greater since Special 
Academic students who do not progress 
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D. Track Distribution 


Table A, supra, summarizes the available 
data regarding the distribution, past and 
present, of District students among the vari- 
ous tracks in the elementary and secondary 
schools. This Table will be cited with regard 
to particular findings where relevant. 

Plaintiffs have relied strongly on the 
empirical evidence regarding the distribu- 
tion of students to prove how the effect of 
the track system is to discriminate against 
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the lower class and the Negro students, who 
constitute a majority of the student popula- 
tion in the District public schools. Defend- 
ants have acknowledged that enrollment in 
the tracks is related to the socio-economic 
Status of a student, but they deny that any 
racial bias is operating. The court will re- 
view the evidence on both counts. 

1. Socio-economic and racial patterns. The 
following Tables summarize the available 


TABLE B.—Senior high school 
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data giving the distribution of students 
among the various tracks at the secondary 
school level, the data being for the school 
years 1964-65 and 1965-66.4 


®t Sources relied upon for both Tables are: 
Ex. B-4; Ex. B-12, Pp. 315-316; Ex. B-16; 
Ex, F-3; Ex. P-4; Ex, P-5; Ex. V—2. Schools 
have been listed according to median income 
levels. 


Neighborhood Percent Negro Percent special Percent regular 
School median income Year enrollment academic (basic) | Percent general (college Percent honors 
(hundreds) preparatory) 

Dunbarseatet. fet Se semenpvet Banko, erin eee $3.9 1964 99.8 16.7 68.1 5. 1 
1965 99.6 9.8 TPA in$ 1 ee 
CATO 20 an ees oa ae ee ee 4.4 1964 99.5 18.2 56. 4 22.4 3.0 
1965 99.6 12.0 64.5 20.2 3.3 
Eastern Oe). Sats.7 eee wl dertes eee vate aie . 4.9 1964 99.0 12.0 CEBL) 28.6 3.9 
1965 99.5 10.4 x 54.4 33.4 1.8 
S DIN aN 0 as 2 eae ota eee ne ee 4.9 1964 100. 0 12.0 73.5 13.6 a9 
1965 100. 0 13.4 74.5 11.4 7 
McKinley. 22222378. 2208 2OwO8 GOSS eh) ware | H 5.2 1964 99. 0 49 39.9 49.2 6.0 
| 1965 99.5 4.3 39.6 48.3 7.8 
Ballou sees tne Arter ae eee ten, eee 5.2 1964 64.0 7.4 53.7 34.3 46 
1965 76.0 9.9 52.7 33.9 300 
Anacostia Se ce. ce < eo Sere ae ee Ane ee 26.0 1964 61.0 6.5 54.5 34.8 4.2 
1965 74.0 7.9 Sond 33.2 3.8 
Roosevelt ei eutit i: - Scotter. Low JAR eee 6.0 1964 98.5 5.5 52 32.9 4.4 
1965 99.4 4.7 Sian 34.4 3.2 
Coolidge a sent caee ence t  e Sette ees 7.6 1964 82.0 9.1 31.6 5255) 10.8 
1965 90.0 3.8 33.5 52.5 10.2 
Western22. AUscetris “TPkae 2A 5) eee 8.6 1964 42.7 6.6 34.6 46.1 12.7 
1965 92,5 7.4 43.7 47.7 12.2 
Wilson $20 ac ec ee ee ne ee | 10.4 1964 2.3 3 None 7.8 75.1 75 
1965 6.3 3 None 8.1 80.0 11.9 


1 Dunbag High School has not offered an honors curriculum since at least 1961. (Exhibit B-3). { ; c 
2 to plaintiffs’ Exhibit F-3, based on 1960 census data Anacostia High School serves accord with those in exhibit F- 


2 Accor 
a neighborhood whose median annual income is between $6,000 an 


$6,999. However, in plaintiffs’ level at the lower end of the in 
exhibit B-12, p. 315 (and exhibit V-2 based thereon), the median income is shown as $4,627. 


3 Wilson High school has not 


This discrepancy is unexplained; however, since the rest of the figures found in exhibit B-12 
3, the court has adhered to the latter but has placed the income 
dicated range, i.e., $6,000. 

had a special academic track since at least 1961. (Exhibit B-3.) 


TABLE C.—Junior high schools 
: Nbhd Percent Percent Percent Percent 


School median Negro S. Ac. general honors 
income enrollment ! (basic) 

ee ee ees eae ee ee ee ee 
Retro = ZO ae cat on ceria ecole eta tien ee eee $3, 500 99.5 1964 17.4 82.6 None 
1965 13; 7, 86.3 None 
inhi eee en ee) ee ee 3,500 99.5 1964 36.0 64.0 None 
1965 28.1 71.9 None 
hehe Cen AE RRR Seri rt getter OP (rer arte din Moms 4, 500 94.5 1964 25.3 74.7 None 
1965 22.0 78.0 None 
Randall en os 32S BEE toe bent SEO -3e ER aid 4,500 97.5 1964 rida} 77.3 None 
1965 18.3 81.7 None 
Pa ee cas cea a ee nn nt SO tee Oe he oe 4,500 100.0 1964 1243 80.3 7.4 
E 1965 de 85.7 7.3 
Garnet-Pattersoh@c on™, BOER acl erage 4,500 99.9 1964 7A 78.2 None 
1965 15. 84.7 None 
pL I Spare neers tse PIR ence. aa el 4, 500 95.0 1964 2E 78.9 None 
: 1965 15. 84.9 None 
EVES DOR MPOIOON Soon ascot scons ate amt 4,500 100.0 1964 18. 81.4 None 
1965 16. 83.7 None 
Se ee ee ee ee ieee Re Le 4,500 99. 1 1964 12 82.1 4.6 
1965 Sy 89.1 Sol 
Brow neweret 3: LOsEE. Bee Pee See Os de, 5. aliens Maeno on 4,500 99.9 1964 25. 72.9 2.0 
1965 Te 92.2 None 
DONO ear geen ccs vgactamnine ee gare coh eee ee Oe LU Tei 4,500 99.5 1964 13. 83.0 2.0 
1965 15. 80.8 3.7 
SOUS re b ewe ocak eee sO Se nS, TUTTE Pen pete apes 5, 500 97.0 1964 16. 79.3 4.4 
1965 3.4 95.5 Ll 
PAN GIEY de laes Mactan sanyo oae mera a eericgeeue peet e 5, 500 99.2 1964 10,2 89.8 None 
1965 6.9 93.1 None 
RIGO = Fea crieee enna Peer ose ee PE od 5, 500 54.5 1964 9.9 84.0 6.1 
: 69.1 1965 7.4 86.8 5.8 
a ee ae ee alae ee Sk eleaaay ee Ow 5, 500 95.4 1964 14.1 85.9 None 
1965 4.1 95.9 None 
a i as metre Pac dan a a 5, 500 99.0 1964 23.3 76.7 None 
1965 8.6 91.4 None 
W Godson Jaa Sebst anes Aesth Seu Soe Mae 6, 500 99.9 1964 22% 86.5 Tr4 
1965 13.0 87.0 None 
MACE at ADS © Oo linac cacao nce eta troy ice Rees fae ee 6, 500 99, 2 1964 6.9 88,3 4.8 
1965 6.3 88.6 py | 
oA rs eee sites hale Reme nr cna ee eee a 6, 500 55.7 1964 6.6 84.7 8.7 
74.0 1965 4.1 90. 0 5.9 
Dee ear ae ene eee en ee eee. eee ee 7, 500 83.0 1964 Sa 78.1 16.4 
88.1 1965 Jue 83.5 13:2 
BR Saaee = sibel tere gh age dean a pampgescutee f mo iss2 0p 8, 500 98.0 1964 8.5 83.9 7.6 
0 1965 ie : = : ay 

ech Pe anAt te her Bere ee rn sate» Whe eaag Oe phe eee OTN Oe 8, 500 96. 1964 i * 
0 41.5 1964 <3 30.7 189 

hg LO oe ns HTH MRE SUD POR oh Ol ete eee acne 9,500 rr 6 , f . 
48.0 1965 3.4 84.3 12.3 
age ee ES Caer Be nee ae te eS een a ois 10, 500 1.0 1964 2.5 56. 5 4.0 
3) Slim wittlaey #2 

Hollersonde. Avactescomtes. Sev ereeiey WE. WS. de ee 2 80.0 196 3 f 
: ©” 81.0 1965 4.2 65.7 30.1 

2 Unknown, 


' Figures are for 1964; where enrollment changed significantly both 1964 and 1965 figures are 
ven, 
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a. Socio-economic correlation. Defendants 
have admitted that, as a general rule, the 
per cent of students in a given track will 
correspond to the income level of the neigh- 
borhood served by that school. The higher 
the median income level, the greater the per 
cent of students who will be found in the 
higher tracks.“ This general proposition has 
its exceptions. However, the exceptions fall 
within the middle-range schools where small 
variations can produce pronounced differ- 
ences in relative position. 


Senior high schools 


(1) Dunbar High School, the school sery- 
ing the lowest income neighborhood ($3,000— 
$3,999 median), has not had an Honors 
Track since at least 1961. And, although it 
has had a Regular (college preparatory) 
Track during that period, the evidence shows 
Dunbar to have had the second lowest num- 
ber of students in that curriculum in 1964 
and 1965 (15.2% and 17.7% Tespectively). 
The only school with fewer students in col- 
lege preparatory curricula (Regular and 
Honors) was Spingarn High, an all-Negro 
(100%), low-income ($4,000-$4,999) school 
having 14.5% in the Regular or Honors 
Tracks (13.6% and 0.9% respectively) in 1964 
and 12.1% (11.4% and 0.7%) in 1965. 

(2) Wilson, the only high school serving 
the highest median income level ($10,000— 
$10,999), and having the fewest Negro stu- 
dents (2.3% in 1964; 6.3% in 1965), has not 
had a Special Academic Track since at least 
1961. For both years over 90% of the stu- 
dents at Wilson were in the advanced cur- 
ricula, the bulk of them in the Regular 
Track (75.1% in 1964; 80.0% in 1965), anda 
high percentage in Honors (17.1% and 11.9% 
respectively) . 

(3) Grouping the high schools into three 
economic levels—high ($7,000-$10,999) , mid- 
dle ($5,000-$6,999) and low (3,000-$4,999) — 
the correlation between track placement 
and income is exact. 


TABLE D 
a 


Percent students in special 
Number academic and general tracks 
Income level of schools |__ 
1964 1965 
High= 2.22) Sees 3 | 7.8 to 34.6____| 8.1 to 40.1. 
Middle__________ 4 | 44.8 to 62.7___| 43.9 to 63. 
Lows eis 4 | 67.5 to 85.5___| 64.8 to 87.9. 


Junior high schools 


The economic correlations found in the 
senior high schools are also found, generally, 
in the junior high schools. 

(1) There were 25 junior high schools in 
1964 and 1965. Of the 25, all offered a Special 
Academic Track in 1964: in 1965 one did not: 
Deal Junior High, serving the highest income 
level ($10,000—-$10,999) . In 1964, 15 (60%) of- 
fered an Honors Track: in 1965 this dropped 
to 12, or less than 50%. Of those without an 
Honors Track in 1964, seven (70%) were in 
the low income group (11 schools) and three 
(30%) were in the middle income group 
(eight schools ®); all five of the high- 
income-group schools had Honors Tracks. 
For 1965, nine of the 13 non-Honors Track 
Schools were low income schools (69%); the 


“=“The per cent of the student body of a 


"given school in a given curriculum corre- 


Sponds to the income level of the neighbor- 
hood served by that school. That is, generally, 
the higher the income level of the area 
served by the school, the higher the per cent 
of the student body of that school in the ad- 
vanced curriculums.” 


Defendants’ Proposed Findings, p. F-15.° 


See also pp. F-15 to F-21, for defendants’ 
analysis of the enrollment patterns in the 
Secondary and elementary schools with regard 
to income correlations, 

°° The income level for Jefferson is unknown 
and will be shown separately in the economic 
breakdowns, 
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other four (31%) were in the middle income 
range. 

(2) The per cent of students in either the 
Special Academic or Honors Tracks does not 
show an exact correlation with income level, 
But, as a general matter, the enrollment 
range in the Honors Track does refiect a defi- 
nite upward trend the higher the income 
level; conversely, Special Academic enroll- 
ment decreases as income level goes higher. 


| 


TABLE E 
Percent in special | Percent in honors 
academic 

Income level | _ act Le" on = 

1964 1965 | 1964 1965 
High_____ 2roe8e5) | 0 SGroNl At. 6 7,2 | 44.0-6.5 
Middle ) Oi6=2383 (4 ensign! -g. 72n 5. 9-0 
Low___. V2) 3-36, 054 5.8-28. 1 | 7.459 7. 3-0 
Jefferson._____| Sibu 4.2 | 29.7 30.1 


Elementary schools 


The correlation continues at the elemen- 
tary school level, as indicated by Table F. 


TABLE F.°—Percent elementary schools with 
honors tracks (1965) 


| Number 
Median income range | Number with Percent 
| of schools | honors 
| tracks 
| | 
| | 
Under $3,000 to $4,999. __ 60 | 3 5.0 
$5,000 to $6,999 _- 40 | 6 15.0 
$7,000 to $10,999. ae 22 | 14 63.6 
$11,000 and over... | 8 6 75.0 
Totals.sea eee a 130 29 | 22.2 
| | 


Note.—Exhibit F-2- exhibit B-4; see defendants’ Proposed 
findings, p. F-19. 

From all of the above data it is clear that a 
student’s chance of being enrolled in one of 
the more advanced tracks is directly related 
to his socio-economic background. The rea- 
s0n for this correlation will be examined in 
some detail in Section F, infra. Suffice it to 
Say here that the relationship is founded on 
the fact that academic achievement is 
strongly influenceg by the kind of environ- 
ment a child is born into and in which he 


level happens to be a shorthand way of 
identifying those backgrounds that are more 
or less conducive to becoming a successful 
student, 

b, Racial correlation. Defendants have gone 
to some pains to establish that everything 
about a student’s education under the track 
system can be explained by nonracial con- 
siderations. However, as even a hurried 
glance at the data just reviewed makes plain, 
for a majority of District schools and school 
children race and economics are intertwined: 
when one talks of poverty or low income 
levels one inevitably talks mostly about the 
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Negro. This is evidenced by the most recent 
census data for the District of Columbia 
(1960) which shows the median annual in- 
come level to be 85,993 for all families; but 
for white families the median is $7,692 
whereas for Negro families it is $4,800. At 
least 50% of the Negro population can there- 
fore be placed within a poverty range. (Ex. 
124.) 

Further evidence of the relationship be- 
tween income and race can be seen in the’ 
following data. 


Senior high schools 


(1) Of the 11 senior high schools, eight 
(72.6%) serve neighborhoods with income 
levels of $6,000 or below, the average being 
$4,000. The per cent Negro enrollment in 
those schools, using the 1965 figures, ranged 
from a low of 74.0% toa high of 100.0%; the 
average was 93.5%. 

(2) The two schools with a significant 
number of white students enrolled are Wil- 
son (93.7%) and Western (MASA) Wa at aye) 
median income level of Wilson is $10,374; of 
Western, $8,649. 

(3) The court has already compared the 
enrollment patterns of Wilson with Dunbar 
and Spingarn, both low income Negro schools. 
It is also instructive to note that Wilson, the 
only predominantly white school, had all but 


was Coolidge High School, a predominantly 
(90.0%) Negro school serving a neighborhood 
with the third highest income level in the 
system ($7,650): but despite its relative affiu- 
ence Coolidge nonetheless had almost 40% of 
its students in the lower, non-college pre- 
Paratory tracks, (See generally Table B.) 


Junior high schools 


(1) Of the 24 junior high schools whose 
income level is known, 16 were at or below 
the $6,000 mark, the average being about 
$4,700. In 1965 the per cent Negro enrollment 
in those schools 
100.0%; the average was 96.5%. 

(2) In 1964 there were six schools % & hay- 
ing from 99.0% to 17.0% white enrollment, 
all six had Honors Tracks (whereas 40% of 


addition, Jefferson was among the six schools 
and presumably fell within the middle 
range). There were six other middle income 
schools, al] having virtually all-Negro stu- 
dent bodies (the range going from 95.4% 
Negro to 99.9%); only three of them had 
Honors Tracks. And in 1965, this number 
dropped to two. 


Elementary schools 


Table G shows the distribution of track 
offerings in the elementary schools in 1965 


schools. As the Table makes clear, income 
and race tend to coincide. 


TaBLE G 


Having special academic Having honors 
track 


Average Number of track 
Percent Negro enrollment income schools 
level 
Number Percent Number Percent 
85\to}100 ian: “Sue Soe Lee $5, 000 108 88 81.5 13 12 
67.10.8522... a FEI eG 5, 500 4 3 75.0 2 50 
33 (0 67.2, Beene Lk Ae tie 8, 100 7 3 72.0 3 42 
ALOE easels SORE eee a 7,100 3 2 67.0 2 67 
OOS OE eee ke ee a a 11, 400 11 None 0 9 82 


NOTE.—Exhibit B-4- exhibit F-2; exhibit P-4, 


The pattern of Honors Track offerings 
found to exist in the junior high schools re- 
peats in the elementary schools: the great 
majority of predominantly Negro schools do 
not provide Honors Tracks for their students, 


a ee 
“Compare Table G, infra. 


Indeed, only 16% 
a ett ee b 

* Deal, Gordon, Hart, Jefferson, Kramer 
and Paul. 

* Douglas, Hine, 
Sousa and Woodson. 


of all Negro elementary 


Langley, MacFarland, 
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school students were attending schools with 
Honors programs in 1965; on the other hand, 
70% of all white students had the advanced 
curriculum at their schools. (Ex. V—10.) 

c. Racial distribution within track levels. 
Perhaps the most striking illustration of why 
it is impossible to accept defendants’ argu- 
ments that a student’s race is irrelevant to 
the kind of education he obtains is to be 
found when one examines the evidence con- 
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cerning the racial breakdown of the enroll- 
ment in the Special Academic or Basic Track, 
the only track for which defendants maintain 
records according to race. As a general rule, 
in those schools with a significant number 
of both white and Negro students a higher 
proportion of the Negroes will go into the 
Special Academic Track than will the white 
students. -This pattern is shown by the next 
two tables. 


TaBLe H * 
Total school enrollment | Ratio of Negroes to whites 
in special academic track 
School year Ae | 
| Percent Percent Percent | Percent 
Negro white Negro | white 
{ |__| } 
| 
{ 1964 89.5 10.5 | 95.0 5.0 
Elementary... --------------------------------------- 1965 | 91.0 9.0 95.0 5.0 
jor high { 1964 87.6 12.4 94.7 Sad 
Junior high. ~~ -------------------------------------- 1965 | 89. 5 10.5 | 96. 4 | 8.6 
| | | 


NOTE.—Exhib t B-4; exh bit C-15; exhibit P-4; exhibit P-5. 


Thus, at both the elementary and junior 
high school levels the per cent of Negroes 
enrolled in the lowest track exceeds their 
proportionate representation in the total 
student body; conversely, the white enroll- 


TABLE I.—Racial breakdown in the special 
between 17 and 80 percent 


ment in the Special Academic Track is sig- 
nificently lower than the proportion of 
whites in the total school enrollment. This is 
shown with greater particularity in Table I, 
below. 


academic tracks in junior high schools having 
whites, school years 1962-66 


» | Pupils in track as percent 
Special academic track Col. 3 of total white or Negro 
Percent Percentage enrollment 
School Year whites of whites to | 
Negroes | 
Col. 1 Col. 2 Col. 4 Col. 5 

(White) (Negro) (White) (Negro) 
Gordonie.--2 =~. 2. =. 1962-63 74.0 31 Goll 66.0 42 6.4 
1963-64 68.6 25 20 49.0 He) GF5 
1964-65 58.5 14 31 31.0 2.4 7.8 
Hattrcc is. ae ceoe mene nce 1962-63 80. 0 28 25 58. 0 onl 12.1 
1963-64 66. 4 25 49 34.0 She 14.0 
1964-65 44, ; 18 ik i. 4 Z ; : ; 

Jefferson. caseeeest let 1962-63 26. 9 : 5 i 
1963-64 20.8 10 44 18.5 8.4 10.0 
1964-65 20.0 8 47 14.5 6.6 10.0 
Krameices 3255-2222. 2-2 1962-63 65.5 29 30 56.5 5.4 8.1 
1963-64 5Sk5 48 41 54.0 7.8 8.4 
1964-65 45.5 44 71 39.0 9.1 12.6 
Patil Ashe oss Saree ssc 1962-63 24.4 12 85 12.4 3.4 8.2 
1963-64 22.5 5 57 8.1 1.9 6.6 
a 1964-65 17.0 7 59 10.6 3.9 6.3 


Note.—Exhibit P-5; exhibit P-6; exhibit P-7. 


In these five junior high schools, the only 
ones with a significant biracial enrollment, 
the per cent of white students in the Spe- 
cial Academic Track was consistently lower 
than the per cent of whites in the total 
school population (compare Col. 1 with Col. 
4); in all cases a higher proportion of the 
Negro students in these schools were in the 
lowest track than were the white students 
(compare Col. 5 with Col. 6). = 

Clearly, then, race cannot be considered 
irrelevant in the operation of the track sys- 
tem. Even if the effects of tracking are not 
racially motivated, the Negro student none- 
theless is affected. 

2. Effects of the distribution pattern. The 
data just reviewed reveal the two important 
effects of the track system. First, tracking 
tends to separate students from one another 
according to socio-economic and racial status, 
albeit in the name of ability grouping, Sec- 
ond, the students attending the lower in- 
come predominantly Negro schools—a ma- 
jority of District school children—typically 
are confined to the educational limits of the 
Special Academic or General Track. 

a. Class separation. The track system is 
by definition a separative device, ostensibly 
according to students’ ability levels. How- 
ever, the practical effect of such a system is 
also to group students largely according to 
their socio-economic status and, to a lesser 
but observable degree, to their racial status. 
Two examples will suffice to prove the point. 


(1) Western High School. Western is @ 
high school serving the neighborhood with 
the second highest income level ($8,649). 
However, the 1965 enrollments in the Special 
Academic and Regular Tracks did not con- 
form to the general rule linking income with 
track placement—three schools (Coolidge, 
Roosevelt, McKinley) of lower income levels 
than Western having fewer students in the 
Special Academic Track, and two of those 
(Coolidge, McKinley) having more in the 
Regular Track. 

Defendants suggest as a reason for this 
deviation an influx of transfer students, im- 
plicit in which is the further suggestion that 
these were lower income students who would 
tend to gravitate to the lower tracks. (De- 
fendants’ Proposed Findings, p. F-17.) Evi- 
dence shows that in 1965, 405 out-of-bound- 
ary students were enrolled in Western, rep- 
resenting 31% of the student body. A break- 
down of Western’s enrollment by median 
income level as of May 1966 showed the fol- 
lowing: 29.7% of the students were from 
income levels below $5,000; 34.2% were from 
the $5,000-$6,999 level; 10.7% were from the 


‘7 Defendants do not maintain records for 
senior high schools. 

8% Stated otherwise, as of October 1965, 
3.3% of the white students in junior high 
school were in the Special Academic Track 
whereas 10.2% of the Negroes were in that 
Track. (Ex. P—20.) 
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$7,000-$8,999 level; and 25.4% were from 
levels $9,000 and above. (Ex. N+9; Ex. N—10.) 

Accepting defendants’ explanation as cor- 
rect serves to strengthen the economic-cor- 
relation finding. But more significantly, it 
proves the segregatory effect of tracking. 
Thus the indigenous upper class, predomi- 
nantly white, Western student body is cush- 
ioned from the full impact of a_substantial 
influx of lower class outsiders. And given 
the predominance of the Negro in that class, 
there is a high probability that the cush- 
ioning effect is racially as well as economi- 
cally related. 

(2) Confirmation of the cushioning effect 
from a racial standpoint is found in the data 
presented in Tables H and I, supra, where it 
was shown that Negro students in the “in- 
tegrated” schools go into the Special Aca- 
demic Track in greater proportion than their 
white classmates. Although whites and 
Negroes certainly are not wholly segregated 
in these schools as a consequence of this, 
there can be iio disputing that the greater 
the number of Negro students placed in the 
lower tracks, the less will be the impact of 
the Negro enrollment on the upper track 
levels. In short, there is substantial evidence 
that tracking tends to thin out the number 
of Negroes in the higher curriculum levels, 
thus redistributing the racial balance in in- 
tegrated schools—increasing the proportion 
of Negroes to whites in the lower tracks and 
decreasing that proportion in the upper 
tracks. 

The reason for the track system’s separa- 
tive effect (and concomitant cushioning ef- 
fect as well) inheres largely in the placement 
methods used in the District, pupils being 
programmed on the strength of their per- 
formances in class and on standardized ap- 
titude tests, both of which criteria are heavi- 
ly—and, as it turns out, unfairly—weighted 
against the disadvantaged student. (See Sec- 
tion F, infra.) Moreover, as will be seen 
shortly, once a student is separated it tends 
to be both permanent and complete at least 
insofar as classroom contacts are concerned. 
(See Section E, infra.) 

b. Availability of Honors programs. As ob- 
served earlier, because of the socio-economic 
and racial correlations the poorer Negro stu- 
dents for the most part receive the limited 
offerings of the General and Special Academic 
Tracks. But more than that, there is a total 
absence of any Honors programs at a sub- 
stantial number of schoole—almost all of 
them having predominantly Negro enroll- 
ments. (See Tables B, C and G, supra.) 

Defendant’s explanation for this absence— 
at least with respect to the elementary 
schools—is that there are not enough stu- 
dents with the apparent aptitude for ad- 
vanced work enrolled in the individual 
schools to warrant organizing an Honors pro- 
gram. (Tr. 4067, 6189; see Ex. 9 and Ex. C-16.) 
For those students who do show Honors po- 
tential, the usual option given them is to 
transfer—at their own expense—to the 
closest school offering an Honors course. As 
a practical matter, the burden is such that 
many parents are forced to leave their chil- 
dren in their neighborhood school and the 
gifted Negro student stays in the General 
Track. (Tr. 3067, 6120-6121, 6189, 6190; Ex. 9.) 
Presumably these children are at some disad- 
vantage when they move on to junior high 
school and begin to compete with the more 
fortunate students—black or white—whose 
schools were able to provide them with the 
advanced course work. 

At the senior high school level, the vir- 
tually all-Negro, low income Dunbar High 
School has gone without an Honors Track 
for at least the last seven years. Apparently 
out of the approximately 1,500 students en- 
rolled at Dunbar each year not enough bright 
students have been found to justify an Hon- 
ors program. There is no evidence as to 
whether Honors-capable students in the 
Dunbar zone are allowed to transfer to a 
school offering such a program; presumably 
they would be, if they could afford the time 
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and expense of going beyond the neighbor- 
hood boundaries. On the other hand, for 
those students not qualified for full-scale 
enrollment in the Honors Track but capable 
of and interested in selected Honors-level 
courses, transfer is apparently not an option. 
This means, of course, that the maximum 
education open to a Dunbar student is the 
standard Regular Track course of instruc- 
tion; there can be no supplementing of that 
Program with an occasional Honors course. 

Both this circumstance and the broader 
problem of requiring transfers to obtain the 
best education point up a distinct inflexi- 
bility in the track system, Being committed 
to organizing a whole curriculum rather 
than individual courses at a given time in a 
given subject, the capital investment re- 
quired in the form of potential student en- 
rolment is much higher. Thus, while pro- 
grams are to be individualized for the stu- 
dent there must first be enough individuals 
for the program. This is a distinct disadvan- 
tage for the fast developing student enrolled 
in a school where the student body, because 
of impoverished circumstances, is unable to 
furnish an adequate supply of candidates for 
a full-scale Honors program. (See Section F, 
infra.) 

E. FLEXIBILITY IN PUPIL PROGRAMING 


The importance of flexibility to the proper 
operation of the track system has been ad- 
verted to earlier in this opinion. No better 
statement of this principle can be found than 
in the words ,of Dr. Hansen: 

“When the four-track system was put into 
operation in 1956, the intent was not to make 
Pigeon-holes into which pupils would be 
permanently sorted like mail of different 
classes. The expectation was, rather, that a 
student’s election of a curriculum sequence, 
or his assignment to one, would restrict his 
choice of subjects to a pattern of inter- 
related disciplines. The coordinated cir- 
riculum plan was developed to provide for 
flexibility when the interests of the pupils 
demanded it. Can a more restrictive and less 
individualistic curriculum plan co-exist with 
a reasonable degree of flexibility in pupil 
programing? 

“Experience has shown that flexibility can 
be and is a salient feature of the four-track 
plan. This outcome is not automatic. It must 
be insisted upon by the central administra- 
tive office as it works to set up standard 
practices against the natural gravitational 
pull toward separateness in secondary school 
administration. High school administrators 
tend toward individuality in management, 
resist pressures from the central administra- 
tive office, and make their schools self-con- 
tained and self-governing principalities. 

“The flexibility described here is of two 
Kinds: -(1) the transfer from one track to an- 
other as conditions warrant and (2) cross- 
tracking, that is, the election of courses by 
eligible students outside their own track 
placement.” @ 


*® Hansen 188. 

The following excerpts from the school 
system’s publication describing the track 
system, How We Are Meeting Individual Dif- 
ferences, attest to the importance the school 
system attaches to the principle of flexibility, 
especially as it concerns those in the two 
lowest tracks. 

For the General Track: 

“Persistent talent searching is conducted 
among the General Track students in the 
hope of upgrading their academic and yoca- 
tional ambition. * * * 

“Provision is made for changes in the 
placement of children as their needs change 
and as achievement levels improve. Con- 
tinuous evaluation, guidance and study of 
individual progress will ensure maximum 
educational opportunity. * * * 

“Considerable attention is taken to insure 
flexibility in track asignment. As soon as a 
student appears capable of performing on 
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Plaintiffs, of course, have taken issue with 
Dr. Hansen’s conclusion that “experience has 
shown that flexibility can be and is a salient 
feature * * *” of the track system. They are 
joined in this view by none other than the 
President of the School Board, Dr. Haynes, 
who has stated in testimony before this court 
that the track system puts District school 
children in a “straitjacket.” (Tr. 1248) De- 
fendants have been content to resist the 
changes of inflexibility by relying on a some- 
what sparse statistical showing of the 
amount of movement between tracks—up- 
grading and crosstracking—that actually 
takes place. (Exs. 139, 140; B-1). 

These data speak for themselves: flexibility 
in pupil programming in the District of 
Columbia school system is an wunkept 
promise. 

1. Movement Between Tracks; Upgrading: 


June 21, 1967 


a. Movement out of the Special Academic 
Track. Writing in 1964, Dr. Hansen observed: 
“* * * [T]he basic curriculum has two pur- 
poses. One is to offer slow learners a curricu- 
lum from which they may graduate with 
honor. The other is to help retarded students 
overcome their academic deficiencies so that 
they will be eligible for transfer to the gen- 
eral or even the college preparatory tracks. 

“One measure of the success of the basic 
curriculum is, therefore, the number of stu- 
dents who lift their achievement. levels to 
the point that they can be transferred to the 
upper curriculum levels. * * *’ 70 

So measured, the Special Academic or 
Basic Track is a failure. Table J plus Tables 
K, L, and M present in tabular form the only 
data defendants have been able to make 
available to support their contention that 
the track system is flexible.7 


TABLE J?.—U pgrading—Special academic track 


Year 


Elementany-schoolSssesmeeae ete a nce 1962-63 
1961-62 
1962-63 
1963-64 


1961-62 


Junior hightschools2 a: -2=sese Sena eeee 


1962-63 


SENIOMAICM SCHOO] Siamese ses reer en 
1963-64 


Total special Number Percent Percent 
academic upgraded upgraded unchanged 
enro Iment 
73 2, 839 119 7% 4.2 95. 8 
3, 457 78 323 9:3 90.7 
4,218 14 347 8.2 91.8 
4,499 78 232 Ly 94.8 
2,074 | 7 41 or 78176 2.0 or 8.5 98.0 or 91.5 
1,799 9175 9.7 90. 3 
1,760 264 15.0 85.0 


Note.—Tr. 315-316, 352; exhibit A-2, pp. 316-317; exhibit B-1; exhibit B-11, pp. 154, 188; exhibit B-16. 


the next higher level, he is moved into that 
group. * * *” 

And for the Special Academic (Basic) 
Track: 

“Every effort is made to insure flexibility 
with the result that students are constantly 
encouraged to improve their performance to 
the level where they may be moved into the 
General Track. * * * 

“Maximum effort is placed upon [sic] 
flexibility. Students are moved along as 
rapidly as they can go, with every effort be- 
ing bent to ready them for entrance in the 
General Track after completion of the 9th 
grade; * * * 

“Basic pupils are continuously evaluated 
in terms of achievement, performance, at- 
titudes, and adjustment. When it becomes 
apparent that a child is misplaced and a 
change of program is indicated, measures 
are taken immediately to provide adequate 
and appropriate placement. * * *” (Ex. 9, 
C-16.) 


7 Hansen 154. : 

Superintendent Hansen testified that. 
principals maintain individual records of in- 
tertrack movement in their schools, but that 
his office staff see such information only when 
they request it for evaluation purposes. The 
most recent evaluation, as the evidence indi- 
cates, was in 1964. According to Dr. Hansen, 
“we think we have enough data on-hand to 
satisfy us that there is flexibility in the 
operation of this program * * *.” (Tr. 311.) 
The data to which he referred showed: (1) 
In the two-year period from 1961 to 1963, 119 
(3.7%) of the students in the elementary 
Special Academic Track were upgraded (Tr. 
316), But see Note 73, infra. (2) 670 (8.7%) 
of the students in junior high school Special 
Academic Track were upgraded; and overall, 
1,683 junior high students (3.1% of the total 
enrollment) moved either up or down a track 
level (Tr. 335-336). (3) In the same period 
351 (9.1%) of the students in the senior high 
Special Academic Track were upgraded; and 
1,721 (6.3%) of all the senior high students 
were involved in upgrading or downgrading. 
(Tr. 352.) 

™ Tables K, L, and M appear infra. 

™™Dr. Hansen in testimony gave the total 
enrollment as being 2770; but this is incon- 
sistent with the official figures as shown in 
Exhibit p-7. And compare Tr. 1030 (2810). 


If 2770 is used, the per cent upgraded be- 
comes 4.3%; this is also inconsistent with 
Dr. Hansen’s testimony, the figure he quoted 
being 3.7.% (Tr. 315-316.) The court adopts 
4.2% as the true percentage. 

™ This figure is reported in Dr. Hansen’s 
book (Ex. B-11, p. 154), but for the school 
year 1961-62. However, the total enrollment 
figure used is 4,218—which is the correct 
figure for 1962-63. (Ex. B-16.) This either 
means Dr. Hansen’s book is wrong in titling 
the data as being for 1961-62; or that the 
1962-63 enrollment figure was erroneously 
combined with the 1961-62 figure for upgrad- 
ing. The court presumes the former: that the 
data in Exhibit B—11 is for 1962-63. 

% This figure is an estimate obtained from. 
comparing two sources of data. Dr. Hansen 
testified that for the two-year period, Sep- 
tember 1961 to September 1963, 670 Special 
Academic (or Basic) students were upgraded. 
(Tr. 335.) Subtracting the 1962-63 figure of 
347 (see Note 74, supra), the difference is 323. 
Given the relative similarity of the figures 
thus obtained for each of the two years in 
question, it would be an insignificant error 
if the court is wrong in its interpretation of 
the source of error in Dr. Hansen’s book— 
the two figures would simply be reversed. 

If the 1961-63 data are not broken down, 
the figures are: Total enrollment—7675; 
number upgraded—670; per cent. upgraded— 
8.7%; per cent unchanged—91.3.% (Tr. 335; 
Ex. B—16.) : 

7™ The court notes that this figure is from 
data which covers only the period from Sep- 
tember 1963 through June 1964 (Ex. B-1), 
rather than for the full chronological period 
from September to the following September. 
Compare Notes 74 and 75, supra. There is 
some indication from discrepancies found in 
other statistics that the different reporting 
periods refiect a substantive distinction. 
See Notes 77 and 78, infra. 

7 This figure is from data reported for Sep- 
tember through June. (Ex. B-1.) See Note 
78, infra. 

78 This figure is the result of computations 
made using two sets of data. The number of 
students upgraded for the two-year period 
from Septemebr 1961 to September 1963 is 
351. (Tr. 352.) The number of students up- 
graded during the 1962-63 school year is 
presumed to be 175, this being the figure re- 
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Despite the uncertainties as to the com- 
plete accuracy of these statistics, as noted, 
even the data most favorable to defendants— 
the 1963-64 figures for senior high schools— 
show only 264, or 15%, of the studente in the 
slowest tract being reassigned upward. Thus, 
at least 85% of those assigned to the Special 
Academic Track—and it appears that some- 
thing over 90% is more typical—remain at 
the lowest achievement level. Although it 
cannot be said that an assignment to the 
Special Academic Track inevitably is perma- 
nent, neither can it be said that the chances 
of progressing into a more challenging cur- 
riculum are very high. 

Plaintiffs have charged that this lack of 
movement is attributable to a complex of 
causes: the simplified curriculum, coupled 
with the absence of variety in the students’ 
levels of ability, does not stimulate the Spe- 
cial Academic student; remedial training is 
inadequate; Special Academic teachers are 
not formally trained for special educational 
problems; teachers underestimate the poten- 
tial of their students and therefore under- 
educate them. None of these reasons can 
be either isolated or proved with absolute 
certainty. Nonetheless, there is substantial 
evidence—examined in Section F, infra— 
that the cause of limited upgrading in the 
Special Academic Track lies more with faults 
to be found in the system than with the in- 
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nate disabilities of the students. And cer- 
tainly the results—which Dr. Hansen him- 
Self has said are an important measure of 
Success—do not support the thesis that 
tracking is flexible.® 


ported in Exhibit B-11, but unsettled by the 
same discrepancy noted and resolved in Note 
74, supra. If 175 is subtracted from 351, the 
difference is 176. However, this is 135 students 
in excess of the 41 shown for the nine-month 
period in Exhibit B-1. See Note 77, supra. It 
may be that this discrepany is simply due to 
errors or conflicts in the data themselves. 
On the other hand, it may be that B-1, cover- 
ing only the nine-month period, fails to ac- 
count for upgrading accomplished during the 
summer interval—i.e., it may be that a stu- 
dent is upgraded after June and this move 
would be refiected only in data reported for 
the full chronological year, September to 
September. 

* This figure is from Exhibit B-11 and is 
attributed to the 1962 school year in the 
Same manner as the comparable figure for 
junior high schools. See Notes 74 and 78, 
supra. 

If the 1961-63 data are not broken down 
the figures are: Total enrollment—3873; 
number upgraded—351; per cent upgraded— 
9-1%; per cent unchanged—90.9%. (Tr. 352; 
Ex. B-16.) 
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b. Overall movement between tracks. Tables 
K through M summarize the available data 
on overall track movement. 


© Interestingly enough, however, Dr. Han- 
sen characterized the 1962-63 data for the 
secondary schools, showing 347 (82%) 
students upgraded in junior high and 175 
(9.7%) in senior high, as “a sizable number 
of students * * *.” (Hansen 154.) From these 
data he concluded: “1. The search for the 
more talented low-achievers continues 
throughout the six years of the basic cur- 
riculum in the secondary schools. Pupils, 
rather than being permanently ‘tracked’ or 
pigeonholed at a low academic level, are chal- 
lenged to move up the ladder of accomplish- 
ment. 

“Those who charge that ability grouping 
makes the lowest group a ‘dumping’ ground 
for the problem learners where they are for- 
gotten and unstimulated are not conversant 
with the facts. * * * 

“4, Transfers out of as well as into the 
basic curriculum attest to its flexibility. It 
shows that structure need not result in 
rigidity. * * *” (Id at 154-155.) (Emphasis 
added.) 

Apparently the fact that more than 90% of 
the students assigned to the slowest track 
did not move did not strike Dr. Hansen as 
a sign of rigidity. Compare id. at 188-189. 


TABLE K.—Intertrack movement in secondary schools, 1961-63 


Junior high school 
Senior high school 


Note.—Tr. 335-336, 352: exhibit A-2, pp. 316-317. 


TABLE L.—Intertrack movement in junior high schools, 


Track 


Se ee ee 


epeclal academic 


Years Total enrollment, | Total movement Percent moved Percent 
all tracks (up or down) unchanged 
1961-63 54, 538 96.9 
1961-63 27, 139 Say 


September 1963 through June 1964 8 


Upgraded Downgraded 
Enrollment Percent 
unchanged 
Number Percent Number Percent 
232 5.2 (0) Q) 94.8 
30 ail 89 4 99.5 
Q) (0) 152 8.5 91.5 


otal eeapacocaatayer hae cen toe re ee Creme ee lente: 262 ok] 241 8 98.3 
1 Not available. 


TaBLE M.—Intertrack movement in senior high schools, September 1961 through June 1962, and September 1968 to September 1964 


Upgraded Downgraded Percent 
Track Year Enrollment unchanged 
Number Percent 
a a 

; + 196 4 2:0" ee ee NCAS |e een ee eee 98.0 
el iiss eeceer ie eee amet SERRE EPP Ante Le { eae 6 264 15.0 85.0 
General { 1961-62 85 57 1.0 98.7 
Ghani hc pene Stee ee Reported epi: Se 5. : ore 

1961-6; % ; 5 
Pe inact eer Te saa rer Seeman Aen fs. oad { 1963-64 ny 1,7 27 

196 oAeS eee ee ree S 
Bg EE Pe ee ee ee ee { {363-84 NA, (ane 87.7 
Totieee oe PO eee gt { 1961-62 % 113 9 Re ir 


1963-64 765 47 588 3 i 
Note.—Exhibit B-1. 


* Of this number, 670 (40%) were Special 
Academic students upgraded to a higher 
level. Defendants could not provide a break- 
down on the remaining 60%—what tracks 
were involved and what portion of the move- 
ment entailed downgrading as opposed to up- 
grading. Dr. Hansen indicated, and other 
data confirm, that close to half of the inter- 
track movement is downward, (Tr. 317, 333; 
Ex. B-1; Tables L, M.) 

*2 Of this number, 351 (20.4%) were up- 


graded Special Academic students. See Note 
81, supra. 

% See Notes 76 and 78, supra. 

* Ibid. 

See Note 77, supra. Adjusted to 176, the 
per cent would be 8.5%; the per cent un- 
changed would be 91.5%. The figures for the 
General, Regular, and Honors Tracks are sub- 
ject to the same doubt; but there is no data 
from which to compute adjustments. 

259 (98.1%) rose to the General Track, 
5 (1.9%) to the Regular Track, (4 of the 5 
were in one high school.) 


5 1961-1962; 74 (91.4%) dropped to the 
General Track, 7 (8.6%) to the Special Aca- 
demic Track. 

1963-1964: 298 (95.2%) dropped to the 
General Track, 15 (4.8%) to the Special Aca- 
demic Track. 

* 1961-1962: 11 (84.6%) dropped to the 
Regular Track, 2 (15.4%) to the General 
Track. 

1963-1964: 125 (94.7%) dropped to the 
Regular Track, 7 (5.3%) to the General 
Track. 
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To summarize, the pattern observed with 


Tespect to upgrading from the Special 


Academic Track is repeated in all track 
levels. Movement between tracks borders on 
the nonexistent. 

In the period from September 1963 
through June 1964 the total number of 
junior high school students upgraded was 
262, or less than one per cent of the student 
body; and of those upgraded, almost all were 
Special Academic students going to the Gen- 
eral Track. Only 30 students out of all those 
enrolled in General Track in the 25 junior 
high schools existing at that time were able 
to qualify for the Honors curriculum during 
that period. Moreover, for every student up- 
graded another student was downgraded to 
a lower track. The tendency for downgrad- 
ing to counterbalance upgrading is generally 
consistent throughout the primary and sec- 
ondary schools. 

At the senior high school level intertrack 
movement assumes even greater significance 
because of the dichotomy in subject matter 
emphasis between the two lower tracks and 
the upper or college preparatory tracks, Here 
again the pattern is one of rigidity. 

Thus in the 1963-64 school year, where the 
figures show the highest amount of inter- 
track movement, almost 92% of the senior 
high students did not leave their assigned 
track. Moreover, 44% of the students who did 
move, move downward. 

What is most important, however, is the 
minuscule amount of movement from the 
lower tracks to the college preparatory tracks. 
Of the approximately 7,800 General Track 
students, only 404—about 5%—moved up a 
level, none going into the Honors curriculum. 
Although five Special Academic students 
were able to jump ahead two levels to the 
Regular Track, the number not moving at 
all remains by far predominant. In sum, 
then, of all the students in the two lower 
tracks—constituting almost 60% of the stu- 
dent body—only 4.8% advanced to the col- 
lege preparatory curriculum.” And at the 
same time, it should be noted, 320 students— 
or 48%—from the Regular or Honors Track 
fell back to the lower tracks.” 

Viewed as a whole, the evidence of overall 
movement between tracks conclusively dem- 
onstrates the defendants’ failure to trans- 
late into practice one of the most critical 
tenets of the track system: 

“Pupil placement in a curriculum must 
never be static or unchangeable. Otherwise, 
the four-track system will degenerate into 
a four-rut system.” 

The tragedy has occurred.* 

2. Movement Between Tracks: Cross- 
Tracking. As noted above, cross-tracking is 
track terminology for electing courses above 
or below an assigned curriculum level. (Tr. 


*® Dr. Hansen noted that this trend is 
quite clear in the elementary schools. (Tr. 
317, 333.) 

% 409 students out of the 9,572 enrolled in 
the Special Academic and General Tracks. 

320 students out of the 6,703 enrolled 
were downgraded to either the Special Aca- 
demic or General Track. 

*% Hansen 70. 

It has been suggested that, if a student 
does not advance but rather continues to 
achieve at a level consistent with his track 
assignment, this is proof positive of the 
accuracy of placement, See Hansen 185. But 
this reasoning is sheer bootstrapping, for it 
presumes that the student could not have 
done better in a different educational en- 
vironment. See generally Section F, infra. 
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329, 2647; Ex. B-11, p. 188.)% The purpose 
of cross-tracking is to assure flexibility in 
meeting individual students’ needs, allowing 
students who cannot qualify for—or who do 
not require or desire—full-time assignment 
to a higher or lower track (upgrading or 
downgrading) to take one or more courses 
at an advanced or simplified level.® 

In practice cross-tracking of the sort de- 
scribed is confined to the senior high level, 
there being structural reasons why elemen- 
tary and junior high pupils do not really 
“cross-track.” * And, as will be seen, even at 
the senior high school level cross-tracking 
proves to be the exception, not the rule. 

a. Elementary schools. Elementary school 
students do not cross-track, in the technical 
sense of the term, because the primary school 
does not include an elective system of course 
selection. Instead children in, say, a fourth 
grade class will have one teacher who 
teaches all the fourth-grade subjects for that 
particular curriculum. Consequently, it is 
somewhat difficult fora child who requires 
Special Academic reading but General Track 
arithmetic to move freely between the two 
different classes; the daily teaching pro- 
gram of the two teachers involved would 
have to be coordinated. 

Nonetheless, the two elementary school 
principals who testified did cite instances 
where Special Academic students have been 
able to spend part of their school day ina 
General Track class. This appears, however, 
to occur only when a child is deemed ready 
for complete upgrading to the higher track, 
the mixing of courses being a temporary 
situation so the child can be gradually 
phased into the more difficult curriculum. 
(Tr. 4040, 6210, 6216-6217.) . 

b. Junior high schools. Although Assistant 
Superintendent Koontz testified that pres- 
ent school policy allows junior high students 


In testifying, Dr. Hansen asserted that 
all the track system adds at the secondary 
school level is the concept of separately 
identified curricula; it does not, he said, 
change the traditional practice of allowing 
students to elect part of their program, (Tr. 
636.) See Note 95, infra. 

* A typical expression of the concept is the 
following: 

“Electives for Non-honors students. All 
subjects listed for honors students are also 
elective to others who are qualified although 
not eligible for or desiring the complete 
honors sequence, Individualized program- 
ming is encouraged. It makes possible the 
better placement of high ability students 
who would be excluded from fast learning 
groups by a policy of rigid adherence to 
track lines. At the same time the integrity 
of the honors track is maintained by re- 
quiring completion of the required subjects 
for graduation from it.” Hansen 61. 

* This is reflected in the fact that the only 
Statistical evidence defendants have intro- 
duced to show the frequency of cross-track- 
ing relates solely to the senior high schools. 
(Ex. 140.) 

* One principal, Mr. Dixon, implied that 
at his schools a Special Academic Track 
student might regularly spend part of his day 
in a General Track class for some subjects 
even though overall upgrading was not con- 
templated; but the second principal, Mrs. 
Posey, indicated that at her school the mixed 
curriculum is simply a temporary trial period 
for testing whether the pupil is ready for 
total upgrading. (Tr. 6210; 4040.) At the 
least, it seems the practices are not uniform 
among the various elementary schools. 
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to cross-track, Superintendent Hansen ac- 
knowledged that it occurs only infrequently. 
(Tr. 2647; 328.) Defendants have not pro- 
duced any statistical data to show exactly 
how much cross-tracking does occur. 

The primary impediment to cross-tracking 
is structural. In the junior high schools stu- 
dents are formed into Subgroups, according 
to ability levels, within a track under what 
is called the “‘block system.” The students in 
each subgroup then take all the courses in 
the curriculum as a group, individual stu- 
dents rarely breaking away from the group 
to cross-track. (Tr, 328-330, 353.) 

c. Senior high schools. A senior high school 
student is not permitted to cross-track to 
a higher level—the only direction really at 
issue here—unless he is “eligible” or “quali- 
fied” and has obtained his principal’s per- 
mission. (Tr. 329, 357; Ex. 9, C-16; Ex. B-11, 
Pp. 42, 55, 61, 63, 188-189; Ex. G-1, p. 4) ®A 
student is qualified if, in the judgment of 
his teacher and principal—based on scholas- 
tic performance, aptitude and achievement 
test scores, IQ, attitude, and mental and 
physical condition—he can successfully 
undertake the more advanced subject 
matter. (Tr. 329; cf., e.g., Tr. 331, 360; Ex. 
A-3, pp. 52, 54.) 

Two other preconditions qualify freedom 
to cross-track. First, in order to graduate 
from a track the student must complete all 
the required courses for that track level 
either in subjects taught at that level or in 
acceptable substitutes from a higher level. 
(Tr. 354-357; Ex. G-1. See Section C, supra.) 
Electives, therefore, are subject to some limi- 
tations. Second, a student obviously cannot 
take an advanced course unless he has taken 
the prerequisite courses for that subject. 
Thus, for example, in order for a General 
Track student to be prepared to take trigo- 
nometry or calculus in the twelfth grade 
(taught only in the Regular and Honors 
Tracks), he would have to begin electing 
Regular Track algebra at least by the tenth 
grade. (See Ex. G-l, p. 27.) Consequently, 
while it may be theoretically possible for a 
General Track pupil to elect an advanced 
sequence of Regular Track courses, that 
election must begin early enough in his 
high school career or he will for all practical} 
purposes be foreclosed. And,. according to 
School Board President, Dr. Haynes, lack of 
preparation is in fact a major inhibition to 
eross-tracking. (Tr. 1190-1194; cf. 2906-2907 
(Assistant Superintendent Koontz) .) 

It is and always has been school policy to 
permit cross-tracking. (Tr. 648, 2647: Ex. 
5-11, p. 55.) Nonetheless, a study in 1959 by 
the League of Women Voters of the District 
of Columbia revealed that school principals 
were not uniform in allowing cross-track- 
ing. “We found that some schools administer 
the program with a great deal of flexibility; 
others permit virtually none.” # Although 
Dr. Hansen in 1964 impHed that uniformity 
had by then been achieved, the evidence 
in this case suggests otherwise. The following 
table presents in summary form the amount 
of eross-tracking being done by senior high 
school students in the respective high 
schools as of January 1965. 


8 But see Tr. 648 where Dr. Hansen asserted 
that anyone is permitted to cross-track if 
he wants to, even if not likely to succeed. 

*® Quoted in Hansen at 189. 

10“To get standard practice in cross- 
tracking has been a difficult achievement.” 
Ibid. Cf. id. at 188, quoted supra Note 69. 


“é SnGe 
Pe ana Se 
ie “4 sate sea 


; Per a ee ee ‘a. 
A A ere wit” 2cul) wh ‘ 
e us = a 
é 


Mo 
aie saiad ae on a 


ei ay 


ary Ris j ny oe 
Glade? moodas wet i hi 
Vr 1 a; 7 ir < 


- Bid, die wy 
sabenttas wide Fan fotiiag we Ch pe 


te ed ave 
on Hire BOR: yar pe 
mi 


J roe Ae 


ue ae 


ie £2) 
ro t 


ye oil mT al 


ie Dr, Me 
snore: i hialeertes ae 


valynas iat 


rem a 


; Reals 3s 


owe 


nee 
ne wre 
anh Aa Ope a te ane a 
PT Pesirad set 


_ | SSeS hh 


nen 4 4, 
€ of 
yt Red : 


a alee 


yt Tae oat 


Pigs et 


ytd aes Neeasudle a 
sat ss a al a. a 
: T1¢ 


es Mee a To 


June 21, 1967 


CONGRESSIONAL RECORD — HOUSE 


TABLE N 
| | ; 
| Special academic | General (percent) | Regular (percent) | Honors (percent) Tosi 
Se eas aS ee ee eee TOs 
| per- 
School Percent| Per- cent, 
of stu- | cent, | cross- 
| dent | cross- (A) (B) (A) (B) (A) (B) track 
| body track 
(A) | (B) | | 
Anacostia: S-ceee ses 2 eee eee. 6.5 rail 54.5 24.1 34.8 0.8 4.2 7A || 13.6 
Ballous. st: 5 tee en ee | 7.4 None Boe7) 3.9 34,3 jag 4.6 1.6 2.5 
GardozObiec eee ee ee ees 18.2 20.1 56. 4 3.0 22.4 65.5 3.0 | 1430.0 | 1452.1 
Coolid gest s222es eee ee ees 5a 7.6 31.6 19.5 §2.5 Sel 10.8 9.0 10.2 
Dunbar:3 20a ees 16.7 | Fo! 68.1 30. 1 15. 2 None None None 20.8 
Easternace. Soene eee hs ee ee 12.0 10.8 ERE) 40.0 28.6 ey? 3.9 7.9 28.0 
NicKinleyse <= see So ee | 4.9 None 39.9 34.0 49.2 4 6.0 19.8 14.7 
RGoSeVelt: See ee re een Dud Theo S72 30. 8 32.9 4.4 4.4 None 19.5 
SHINTAIN LE. See ee ee ee eee 12.0 10.8 73.5 | 46.6 13.6 | 4.0 Ae! Al 4 36.3 
Westen ii eee ee a ee, eee 6.6 9.8 34.6 20.8 Gel 2257 are slo. 22.2 
Wilsono ees ee ee None None 7.8 22.4 75.1 31.0 ily a None 25.0 
i 


Note.—Exhibit 140; exhibit B-16; exhibit P-4. 


From this it can be seen that, assuming 
1965 to be representative of the present, some 
cross-tracking occurs at some levels in all 
high schools. On the other hand, the degree 
to which cross-tracking occurs in various 
high schools and in various tracks differs 
markedly. There is no evidence to explain 
these particular variations, whether some or 
all of them reflect certain principals’ devia- 
tion from stated policy as in 1959; or wheth- 
er some or all are due to an absence of quali- 
fication or desire for cross-tracking on the 
part of the respective students. Board Presi- 
dent Haynes did testify, however, that it is 
commonly understood among students and 
teachers that the unwritten policy is not to 
permit cross-tracking. (Tr. 1068-1069B.) It 
appears that that belief is not without some 
basis in fact. Although only Ballou High 
could be said to approach the state of hav- 
ing no cross-tracking whatever, several others 
(Anacostia, Coolidge, and Western) appear 
to be even more restrictive than the norm. 

The overall picture of cross-tracking in 
the senior high schools is set forth in Table 
O and again is based on 1965 data. 


TABLE O 
Number | Percent} Number Percent 
Track pupils | of total | crosstrack | crosstrack 
in track | pupils 
Special achieve- 
mentors 1,629 9.0 183 LEZ 
General ese es 8,941 49.6 2, 989 33.4 
Regulars 222 6, 426 35.6 909 14.1 
HOROKS see eer eee mel 0S5 5.8 102.135 102 13.0 
otaleas oe 18,031 | 100.0 | 124,216 102 23, 3 


Note.—Exhibits 140, B-16, P-4. 


As can readily be seen from these data, 
only a small minority of students were cross- 
tracking. In the Special Academic Track con- 
taining 9.0% of the District’s high school 
students almost 89% did not take courses 
outside the basic curriculum. And in the 
General Track, in which half the students 
were located, two-thirds (66.2%) did no 
cross-tracking. Together, these two lower 
tracks accounted for 58.6% of the high 
school student body, and 70% of those stu- 
dents did not cross-track. 


Defendants have not explained why so 
few students in the three lower curricula 
(Special Academic, General, and Regular) do 
any cross-tracking. However, there is sub. 
stantial evidence, some of it already dis- 


i1 Figures are estimates only due to error 
in Defendants’ Exhibit 140, which shows 
Cardozo High as having 102 Honors Track 
students with cross-tracked programs; but 
official records for 1964-65 show only 54 stu- 
dents in Honors Track at Cardozo. (Ex. P-4.) 
The court has estimated that 38 (30%) of 
those 54 were cross-tracking. 

1a Estimate only; see note 101, supra. 


cussed in relation to upgrading, pointing to 
several reasons. 

The first is that students are being denied 
permission to cross-track—or discouraged 
from seeking that permission—on the as- 
sumption that they cannot handle a more 
difficult assignment. As will be discussed 
later in this opinion, there is substantial 
evidence that in a good many instances these 
assumptions are mistaken. See Section F, 
infra. 

Another reason, related to the first, is sug- 
gested in a report on the track system issued 
by the House Committee on Education and 
Labor after an extensive investigation of the 
District school system. (Ex. A-3.) The Re- 
port indicates that many students do not 
obtain effective, individual counseling on 
programs, counseling that is obviously nec- 
essary if a student is to be directed to a 
curricular program fitted to his needs and 
abilities. (Ex. A-3, pp. 52, 54.) %% Absent 
this close attention, the student will remain 
locked into his assigned curriculum, unless 
the student or his parents are disposed to 
question the merits of that continued as- 
signment. However, not only did Dr. Hansen 
acknowledge that many parents do not take 
an active role in planning their children’s 
academic program (Tr. 332-326) ,~ but in his 
book he acknowledged that the track system 
places the burden of proper programming 
more on the school than the parents.1™ It is 
evident that the school system is not wholly 
meeting that responsibility. 

A third reason for limited cross-tracking, 
already noted, is the inability to qualify for 
the more advanced courses either for lack of 
the prerequisite fundamental courses or be- 
cause of continuing academic deficiencies. 
See Section F, infra. A fourth reason, also 


18 “Tt is a fact that the track system re- 
quires more careful counseling than does 
individual programming.” Hansen 53. 

There are throughout the entire school 
system 237 school counselors whose function 
it is to assist teachers and principles in 
evaluating and programming students; and, 
at the high school level, to advise college- 
bound seniors. The ratio of counselors to 
students at the secondary level is about one 
to every 400 students; the indications are 
that this hampers adequate individual coun- 
seling. Adding to the problem is a shortage 
of clerical staff to assist the counselors. Of 
the elementary schools, almost half are with- 
out an assigned counselor. (Tr. 1600; Ex. 
125; Ex. A-3, pp. 54, 66.) 

1% Students’ programs are sent home for 
parents’ approval, there being a space for the 
parent’s signature. Programs returned un- 
signed are construed as approvals. (Tr. 325.) 

16 “Because pupils can more freely elect 
their own programs under the nontracking 
system, the blame for bad choices can more 
easily be placed upon them and their par- 
ents.” Hansen 53. 
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noted above, is the substantial possibility 
that some school principals, or their staffs, 
take a very restrictive view of cross-tracking. 

The data for the General Track require ad- 
ditional comment. First, the evidence does 
not reveal what per cent of “the students 
cross-tracking from the General (and the 
Regular) Track were taking courses below 
their assigned track level. Therefore, even 
though 33.8% of the General Track students 
cross-tracked, they did not necessarily all 
move in the direction of enriching their cur- 
riculum; some unknown number un- 
doubtedly were taking courses in the Special 
Academic curriculum.’* Secondly, as shown 
by Table N, supra, in many schools the num- 
ber of students cross-tracking from the Gen- 
eral Track was well below the norm. Thus 
at Ballou High, where 54% of the student 
body was in the General Track (and another 
7% in the Special Academic Track), only 
4% of those students did any cross-track- 
ing—96% being confined to courses taught 
strictly at the General Track level. At 
Coolidge, with 32% of the students in the 
General Track, only 20% cross-tracked—80% 
did not. At Anacostia, with 55% of the stu- 
dents in the General Track, 24% cross- 
tracked—76% did not. 

The relatively low amount of cross-tracking 
out of the General Track becomes highly 
significant in light of the fact that certain 
academic subjects are accessible to General 
Track students only through cross-tracking 
into the Regular Track curriculum: algebra, 


“plane and solid geometry, trigonometry, biol- 


ogy, physical science, chemistry, physics, and 
all foreign languages.% Moreover, in order 
to follow the General Track “Suggested 
Academic Sequence” in humanities, science 
or math a student must take a selection of 
these Regular Track courses. (Ex. G-—1l, pp. 
26-27.) ** This means, then, that the great 
majority of General Track students—who 
do not cross-track—finish school with no 
more than an elementary contact with higher 
math, the sciences, and none at all with for- 
eign languages. Moreover, it should be re- 
called that the thrust of the General cur- 
riculum is to prepare students for going to 
work immediately upon graduation—which 
is reflected both in the course offerings and in 
the level of instruction. That this curriculum 
succeeds in not preparing students for fur- 
ther education is attested to by the fact that 
out of the 1,838 General Track students grad- 
uating with the June 1965 class only 34% 


1% This is a reasonable inference since the 
only remedial reading and arithmetic courses 
offered are in the Special Academic curricu- 
lum. Presumably some General Track stu- 
dents would require these courses. (See Ex. 
G-1, p. 46; Ex. 9, C—16.) 

107 Some exposure to algebra. geometry, and 
the various sciences is provided in the regu- 
lar General Track math and science courses; 
however, to obtain particularized instruction 
the student must go to the Regular Track 
courses. (Ex. G—1, pp. 26-38.) 

1% Of the five subject matter areas in which 
cross-tracking took place, 87% of the cross- 
tracking General Track students took courses 
in foreign languages, mathematics, or science 
categories. (Ex. 139.) 

Undoubtedly it is the necessity for cross- 
tracking which accounts in large part for 
the relatively higher per cent of students 
with cross-tracked programs in the General 
Track as compared with students in other 
tracks. 

10 There is some evidence that a child will, 
in the process of being upgraded to the Gen- 
eral Track, be gradually phased into the 
higher curriculum. (Tr. 4040, 6215-6217.) As- 
suming that this is the principal method by 
which a child is exposed to more complicated 
course work, as the evidence on cross-track- 
ing and upgrading makes clear, relatively few 
Special Academic students are getting other 
than the simplified curriculum. (See infra.) 
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continued their education, and only half of 
those were in full-time attendance in four- 
year colleges. (Ex. B-17, Ex. B-18, Ex. T-2.) 
And it is reasonable to assume that most or 
all of the latter were those who were able 
to obtain college-preparatory courses by 
cross-tracking into the Regular Track. 


F. Causes of Discrimination and the Collapse 
of Track Theory 


Having seen how the track system in prac- 
tice has become a relatively rigid form of class 
separation, the court now turns to a discus- 
sion of the principle causes of this result. 
In the preceding section some of the probable 
reasons for inflexibility were identified. Here 
the focus will be on the major institutional 
shortcomings that not only thrust the dis- 
advantaged student into the lower tracks 
but tend to keep him there once placed. The 
first area of concern is the lack of kinder- 
gartens and Honors programs in certain 
schools; the second relates to remedial and 
compensatory programs for the disadvan- 
taged and educationally handicapped stu- 
dent; and the third, and most important, in- 
volves the whole of the placement and test- 
ing process by which the school system de- 
cides who gets what kind of education. 

1. Kindergartens and Honors Tracks: 

Kindergartens. The court has elsewhere 
noted that, although the district does not 
compel kindergarten attendance, it does pro- 
vide such programs on a space-available 
basis. What this means in actual result is 
that kindergartens are available in all the 
white elementary schools, but either not 
available or available only to a limited num- 
ber of students in many of the predomi- 
nantly Negro schools. (See Findings II-H, 
supra.) Because of this a vast number of 
young schoolchildren who, by defendants’ 
own admission, most need educational train- 
ing as early as possible are not getting it. 
This has two implications for the track 
system. 

First, for these disadvantaged children a 
full year is going by them when they could 
be in school being readied for the challenges 
of the regular first grade curriculum. They 
could be learning the language and reading 
skills that are indispensable to their success 
in the whole of their academic career. In- 
stead they are being turned away for lack of 
space, whereas other children are in the proc- 
ess of getting a full year’s head start on their 
education. According to one of defendants’ 
expert witnesses, that head start is of critical 
importance to a student’s future achievement 
in school. (Tr. 6382-6383.) But in the context 
of the track system it becomes doubly im- 
portant because once the students begin to 
be separated into tracks the level of a stu- 
dent’s achievement largely controls the kind 
of education he-will receive. 

Compounding the first point is the im- 
mediate effect on the child who comes to 
school without having had kindergarten. 
As described in Section C, supra, the District 
tests all students prior to enrolling them in 
the normal first grade curriculum; those 
who are deficient in reading and language 
skills are placed in the Junior Primary class— 
in effect, a late-starting year of kindergarten 
instruction. Thus the disadvantaged Negro 
child, almost invariably retarded in language 
and reading skills and denied access to kin- 
dergarten, is sidetracked into the Junior 
Primary and thus loses another year on those 
who are able to forge ahead on schedule. 
Again, the risk that this will prejudice the 
kind of education the student is able to 
qualify for in the future is substantial. 

Honors. The disadvantaged Negro is not 
denied access just to kindergarten but also 
risks not having the Honors Track available 
at his school. As discussed in Section D, 
supra, this is a denial of an opportunity for 
advanced work that can handicap a student 
when he moves into junior or senior high 
school and begins to compete with students 
who have had access to Honors programs. 
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It is impossible to tell with certainty how 
many of the low achieving students in the 
District are doing so because they have been 
handicapped by not having Kindergarten or 
Honors instruction; to make such a deter- 
mination would require follow-up studies 
that the school system has not made. Never- 
theless, it cannot be ignored that the track 
system places a premium on a student’s pre- 
sent ability to perform successfully in school 
and that that emphasis favors those who are 
given the opportunity to develop the skills 
needed for success—and disfavors those 
denied the opportunity. Consequently, the 
court is persuaded that the prevalence of dis- 
advantaged Negroes in the lower tracks and 
the prevalence of the white and the more 
affluent students in the upper tracks, is to 
a significant extent linked to these dispari- 
ties in course offerings. 

2. Remedial and compensatory education. 
One purpose of the track system is to facili- 
tate remedial education for students who are 
temporarily handicapped in basic academic 
skills. In addition, the school system has 
recognized that it must provide a substantial 
number of its students with special compen- 
satory education programs for there to be 
any real hope of their becoming qualified 
for the more advanced tracks. There is sub- 
stantial evidence, however, that neither the 
remedial nor the compensatory education 
programs presently in existence are adequate; 
rather the disadvantaged student consigned 
to the lower track tends simply to get the 
lesser education, not the push to a higher 
level of achievement. 

a. Remedial programs: curricular: 

Special Academic Track. Within the regu- 
lar academic curriculum remedial training 
is provided primarily through the Special 
Academic Track. Such features as special in- 
structional materials, reduced class size, and 
specific remedial courses are available only 
in this Track. (Tr. 4039, 6059-6062, 6105, 
6107; Ex. G-1, p. 46; Ex. 9; Ex. C-16.) 

Assuming that conditions prevailing in the 
Special Academic Track represent the opti- 
mum for intensive remedial instruction, it is 
clear that very few students partake of the 
optimum, As Table A (Section D, supra) 
shows, the per cent of students wholly en- 
rolled in the lowest track has been relatively 
small over the years and, in fact, is declining. 
The only other way of obtaining whatever 
benefits may be said to accrue from Special 
Academic classes is for the student to be 
partially enrolled on a subject-matter basis 
by way of cross-tracking. But as has been 
seen in Section E, supra, there is not much 
cross-tracking—either upward or downward. 


Defendants have made it quite clear that 
a child placed in a Special Academic class 
will receive a slower-paced, simplified course 
of instruction. 

General Track. As indicated above, there 
is within the overall framework of the Gen- 
eral Track a certain amount of further sub- 
grouping. (See Section C, supra.) Presum- 
ably, given the commitment to homogeniety 
in grouping, this permits teachers to concen- 
trate on a class of children of like ability 
levels; however, there is no indication that 
the low pupil-teacher ratio found in the 
Special Academic Track prevails. Moreover, 
although there is testimony suggesting that 
special remedial programs may be adopted 
in the lower ability groupings in this 
Track—at least in elementary schools (Tr. 
4072-4074)—there is no evidence of & sys- 
tematized remedial program being included 
within the General curriculum itself. In- 
stead, as with the Special Academic Track, 
the prevailing philosophy is to teach chil- 
dren at existing ability levels; those that in- 
dicate potential for a more advanced cur- 
riculum must be approved for cross-track- 
ing or upgrading. (Tr. 4040.) And again, as 
with the Special Academic Track, evidence 
of such intertrack movement shows rela- 
tively few moving up. (See Section C, supra.) 
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What has not been made clear, however, is 
how a student given a steady diet of simpli- 
fied materials can keep up, let alone catch 
up, with children his own age who are pro- 
ceeding in a higher curriculum at a faster 
pace and with a more complex~subject- 
matter content. While much has been made 
of the “enriched” Honors curriculum (Ex. 
B-11, ch. 9; Ex. 9; Ex. C-16), nothing has 
been said to indicate that the slow learner— 
who almost certainly is in some degree slow 
due to a disadvantaged background—is also 
given an enriched curriculum to stimulate 
him to higher achievement. (See Tr. 6106— 
6107.) Rather the pervading spirit of the 
Special Academic Track—captured in the 
General Track as well—seems to be essential- 
ly a negative one: slow the pace, teach less, 
and hope that what is learned will be ‘‘use- 
ful.” But what the disadvantaged child 
needs most—by defendants’ own admis- 
sion—is not just instruction watered down 
to his present level of ability; U° he needs 
stimulation, enrichment and challenge to 
assure that his present temporary handicaps 
do not by educational conditioning become 
permanent. That this stimulation has not 
been forthcoming from the Basic curriculum 
is clear from the lack of upward movement 
from that Track. (See Section E. supra.) 
b. Special remedial and compensatory 
education programs. It is because of the 
high proportion of disadvantaged children 


110 Defendants’ witness, Dr. George B. Brain, 
until recently Superintendent of the Balti- 
more, Maryland, school system and now Dean 
of the College of Education at Washington 
State University, stated it thusly: 

“Q Now, Dr. Brain, you spoke in terms of, 
I think, the principle of compensation as far 
as the educational requirements of the dis- 
advantaged are concerned. Could you in- 
dicate to me what you meant by compensa- 
tion? 

“A Well, compensatory education does. not 
imply, in my definition, any watered down 
program of education. Rather, it implies and 
would mean more than just the basic ele- 
ments of education that commonly would be 
afforded children coming from average cir- 
cumstances. It means that because of certain 


limitations in the environment of -the child ~ 


and the circumstances of the child that the 
school must take on functions that typically 
would have been carried on by the home or 
other institutions in the community; and 
this means such things as, for example, pro- 
viding breakfast for a hungry child, because 
@ child who hasn’t been fed and who is 
hungry and who is poorly clothed is not 
ready for an educational experience. You 
just don’t teach a hungry, undernourished, 
poorly clothed child. 

“So in this sense the school takes on obli- 
gations for children of poverty and of dis- 
advantaged circumstances where it has been 
totally unable for the family and the child 
to provide those particular needs. 

“Q It wouldnt mean, would it, Doctor, 
taking disadvantaged children and segregat- 
ing them from the rest of the school popula- 
tion? 

“A No, I would think that would be en- 
tirely uncommon in the philosophies of . 
American educators, at least, those who I 
know who work in public schools.” (Tr. 
5071-5072.) 

11 “Because many believed that some chil- 
dren are victimized by social circumstances, 
the basic track fell into disrepute almost 
from the first. In wanting to educate the 
pupil at this level of achievement when he 
entered the program, the schools encountered 
the possibility of undereducating pupils 
whose retardation was chiefly environ- 
mental.” Hansen, supra, at 133. While Dr. 
Hansen now apparently agrees with those 
who see some children as being victims of 
circumstance, he has not yet conceded the 
possibility of under education. 


Fhe van heap wjecsls tin 
ie Reem aM Yu. 2 volt 


s o aie ote abet 


Br asta a Gina Poe! 


- 
oF _ - 


ss» tie P Pies 


patron ee +s oe At vo dicen? y 


ae on : Lon 
= si ah ease a 


mia et 


yet 


June 21, 1967 


in the District school system that it is im- 
perative that special programs outside the 
regular school curriculum be adopted so 
that the disadvantaged child has a real op- 
portunity to achieve at his maximum level 
of ability. (Defendants’ Proposed Findings, 
pp. B-4 to B-7, B-13 to B-14.)™ Inevitably 
the child from the lower socio-economic 
levels will tend to have had a very limited 
background conducive to developing com- 
municative skills of the kind required for 
success in the normal academic curriculum. 
They will tend above all to be handicapped 
in the use of standard English, a problem 
aggravated in the case of ghetto Negro chil- 
dren. Consequently, unless these children 
are given intensive remedial instruction in 
basic skills, primarily in reading, and unless 
they are given the opportunity to enjoy 
some of life’s experiences that will, by bring- 
ing them into contact with new things and 
concepts, stimulate verbal abilities, they will 
be condemned to a substandard education. 
In the context of the track system, this is 
especially important because a child is not 
even given the exposure to advanced sub- 
ject matter unless he can meet the qualifica- 
tions set for the higher levels—e.g., the 
Regular and Honors Track curricula, espe- 
cially. 

Defendants, fully aware of the importance 
of remedial and compensatory education and 
professing to be committed to developing 
such programs in order to assure equal 
educational opportunity, have attempted to 
show that the District is indeed possessed 
of a substantial number of such programs. 
(Defendants’ Proposed Findings, pp. B-7 to 
B-9; C-3 to C-4; Ex. 1; Ex. 25; Ex. 27; Ex. 
126. 

A Jee of defendants’ evidence in this re- 
gard does reveal a substantial number of 
projects which run the gamut from physical 
fitness and breakfast programs, art and 
music programs, work-study programs, to 
various remedial and cultural enrichment 
projects. (Ex. 1; Ex. A-35; Ex. A~36; Tr. 586, 
2635-2642, 2677-2687.) Most of them are of 
very recent vintage, many having been in- 
stituted since 1965 as a result of various fed- 
eral and foundation fundings. Nonetheless, 
upon close examination it becomes painfully 
obvious that few if any of these programs 
have as yet been able to reach with any 
intensity the great number of disadvantaged 
children enrolled in the District schools. Be- 
cause it is impossible to discuss all of the 
programs in detail, the court will briefly 
describe some of the major ones. 

Before doing so, in order that the magni- 
tude of the problem can be appreciated and 
the relative impact of the following pro- 
grams be seen in true perspective, the fol- 
lowing data should be noted: 

(1) The total school enrollment in regular 
day school classes in 1965-66 school year was 
126,695 students. 116,011 (91.5%) were in 
either the Special Academic or General 
Tracks. Although there is no way of know- 
ing exactly how many of the students in 


12 Dr. Hansen has described the problem-of 
the disadvantaged student as follows: 

“* * * All too frequently these pupils 
grow up in an environment which severely 
retards their educational growth. Unfor- 
tunate thousands of them struggle against 
tremendous odds—inadequate family income; 
inadequate food, clothing and shelter; in- 
adequate supervision, inadequate educa- 
tional support; and inadequate cultural, re- 
creational, and vocational opportunities. 
These inadequacies, evidenced by insufficient 
preparation for entry into the public schools, 
poor command of the English language, lack 
of motivation and parental support, result in 
poor achievement, an increasing lack of in- 
terest in the school and its programs and an 
excessively high number of school dropouts.” 
(Ex. A-35.) 
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these tracks might have been higher placed 
but for their disadvantaged circumstances, 
given the correlation between status and 
achievement it is fair to assume that @ ma- 
jority of the 116,000 would fall in this cate- 
gory. 

(2) Since the major handicap of the dis- 
advantaged child lies in his low reading abil- 
ity, the results of the Teading achievement 
tests given to various grade levels through- 
out the District in 1966 provide an estimate 
of how extensive and widespread is the need 
for remedial reading programs, The scores 
have been given only on a school-by-school 
basis. At the 11th grade level, six of the 11 
senior high schools were below the national 
median, At the ninth grade level, 22 of the 
27 junior high schools were below median. 
At the sixth grade level, 91 of 127 elemen- 
tary schools were below median; and 
at the fourth grade level, 87 of 129 were be- 
low median. (Court Ex. 4.) 

Reading Clinic. The school system op- 
erates a remedial reading clinic under the 
general supervision of the Deputy Superin- 
tendent of Schools. This includes a main 
reading clinic, four diagnostic clinics, and 
62 reading centers serving 68 of the 131 ele- 
mentary schools and 22 of the 38 secondary 
schools.43 The reading Clinic is staffed by 
& supervising director, five assistant direc- 
tors, 96 or 99 reading specialists, 50 reading 
clinicians, and three diagnosticians; the 
reading specialists teach remedial reading in 
a class situation, the clinicians treating in- 
dividual cases. Some Specialists are teaching 
in the Special Academic Track, but the 
clinic’s main Program appears to be directed 
at students outside that Track. Although the 
1949 Strayer Report recommended that en- 
rollment in remedial classes should not ex- 
ceed 18 students, due to lack of trained per- 
sonnel “it has been necessary to operate 
with per teacher loads larger than those sug- 
gested.” (Ex. A-33, Pp. 43-44; Ex. 27; Tr. 
2265-2267). 

Language Arts Program, Like the Reading 
Clinic, this program is an established de- 
partment within the school system and oper- 
ates through the regular elementary school 
curriculum. It has been in existence since 
January 1961. As its name implies, the Pro- 
gram is directed at improving language skills 
through special instruction and field trips. 
Only 14 elementary schools are Served by the 
Program, however, which Teaches 17,400 
children at kindergarten through third grade 
levels.14 The Program also Tuns during the 
Summer. (Ex. 1, pp. 106, 112; Ex. 126; Tr. 
3043-3044, 6118.) 

Model School Division .15 Several remedial 
Teading programs or cultural enrichment 
programs are operated under the umbrella 
of the Division. For example: The Accelerated 
Progressive Choice Reading Program, serving 
352 children in sixth and 10th grade classes; 
the Pre-School Program, serving 400 disad- 
vantaged three- to five-year-olds in five pre- 
school centers; Project Cultural Enrichment, 
which has sponsored 14 concerts and has 


providing biweekly tutoring for 125 ele- 
mentary schoolchildren. (Ex. 1, pp. 35, 39, 
40, 48; Ex. 126.) 


Other. The Urban Service Corps sponsors 
& Number of programs similar to those de- 
scribed for the Model School Division, in- 
cluding the Widening Horizons Program 
which has provided tours during the sum- 
mer months for between 2,000 and 2,500 stu- 
dents. (Ex. 1, pp. 29, 31; 126. See generally 
Ex. 1, pp. 3-32.) As of June 1965, 800 students 


™ There is no evidence as to which schools 
do not have reading centers. 

Total enrollment in all elementary 
schools for 1966-67 was 85,513 pupils. (Ex. 
146.) 

u8 See Finding ITI-H-3 supra. 


H 7681 


were being tutored under the auspices of the 
Urban Service Corps. (Ex. 126.) Programs 
established under federal funds have in- 
cluded various enrichment projects, distribu- 
tion of free paperback books, efforts to detect 
and deter potential drop-outs, and the hiring 
of 360 part-time teacher’s aides. (Tr. 2635— 
2642, 2677-2687. ) 

All of these programs are of course com- 
mendable; indeed they are vital to the fu- 
ture of Washington’s public school system. 
But as yet they have not gone far enough. 
They cannot obscure the sad fact that the 
vast majority of the disadvantaged school 
children in this school system, if not alto- 
gether untouched by remedial and compen- 
Satory programs, are at best touched only in 
passing. It is true that the schools alone 
cannot compensate for all the handicaps 
that are characteristic of the disadvantaged 
child; but it is the schools that must—as 
defendants admit—lead the attack on the 
verbal handicaps which are are the major 
barrier to academic achievement. (Defend- 
ants’ Proposed Findings, p. B-13.) 

The track system adds to that Obligation, 
however, because tracking translates ability 
into educational opportunity. When a stu- 
dent is placed in a lower track, in a very real 
sense his future is being decided for him; the 
kind of education he gets there shapes his 
future progress not only in school but in so- 
ciety in general. Certainly, when the school 
system undertakes this responsibility it in- 
curs the obligation of living up to its promise 
to the student that Placement in a lower 
track will not simply be a shunting off from 
the mainstream of education, but rather will 
be an effective mechanism for bringing the 
student up to his true potential. Yet in the 
District the limited Scope of remedial and 
compensatory programs, the miniscule num- 
ber of students upgraded, and the relatively 
few students cross-tracking make inescapable 
the conclusion that existing programs do not 
fulfill that promise. 


3. Placement and testing. What emerges as 
the most important single aspect of the track 
system is the process by which the school sys- 
tem goes about sorting students into the dif- 
ferent tracks. This importance stems from the 
fact that the fundamental premise of the 
sorting process is the keystone of the whole 
track system: that school personnel can with 
reasonable accuracy ascertain the maximum 
potential of each student and fix the content 
and pace of his education accordingly. If this 
premise proves false, the theory of the track 
system collapses, and with it any justifica- 
tion for consigning the disadvantaged stu- 
dent to a second-best education. 

Plaintiffs’ contention is that the sorting 
process is based largely on information about 
@ student obtained from testing, specifically 
standardized tests of achievement and 
Scholastic aptitude. The issues plaintiffs raise 
with regard to testing and placement are 
two, First, tests are not given often enough, 
with the result that a few test scores have an 
enormous influence on a child’s academic 
career. Second, the tests which are used, and 
which are of such critical importance to the 
child, are wholly inappropriate for making 
predictions about the academic potential of 
disadvantaged Negro children, the tests be- 
ing inherently inaccurate insofar as the ma- 
jority of District schoolchildren is concerned. 
Both of these circumstances, plaintiffs allege, 
lead to artificial and erroneous Separation of 
students according to status, and result in 
the undereducation of the poor and the 
Negro. 

Defendants dispute all of Plaintiffs’ points. 
First, they say, tests are but one factor in 
deciding where to place a student. Second, 
tests are given often enough where needed. 
Third, the tests used are appropriate and do 
give valid results for Placement purposes. 
The first two points of contention can be 
readily disposed of; it is the third Point that 
raises the most difficult questions. 
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a. Fundamentals of track placement. To 
review briefly, the tripartite division of the 
curriculum at the elementary school level 
takes place midway through the fourth 
grade, this being the point in time the school 
system considers it appropriate and feasible 
to identify with some certainty those chil- 
dren who are gifted—or potentially so—and 
those who are retarded. (Tr. 231-234, 241.) us 
The majority of students continue in the 
General curriculum, although within that 
Track there are subgroupings by ability lev- 
els. Evaluation of students is to be a con- 
tinuing process, although special emphasis 
is given to evaluation in the sixth and ninth 
grades as the students prepare to move into 
either junior or senior high school.117 Gir: 
264, 309, 319-321.) The fruits of this evalua- 
tive process have already been examined 
above in the section dealing with movement 
between tracks—i.e., upgrading, downgrad- 
ing and cross-tracking. 

Those charged with making the decision 
as to what curriculum best fits the indi- 
vidual student are the student’s teacher, his 
principal, the school counselor, and in spe- 
cial cases the staff of the Department of Pu- 
pil Personnel Services—especially a clinical 
psychologist. (Tr. 232, 241-242, 308-309, 337, 
405-406.) As a practical matter, the burden 
of the placement decision rests with the 
teacher. The teacher is the one who, through 
daily contact with the student, presumably 
knows him best. Equally important, it is 
the teacher who gives the grades and records 
the comments that go into making up the 
student’s “paper image,” which follows him 
through schpol as a part of his file; and it 
is the teacher who, in the day-to-day teach- 
er-pupil relationship, greatly influences how 
the student acts and how well he succeeds 
in school. . 

To set the approximate boundaries of the 
respective tracks, the school system has issued 
fairly specific criteria to guide the teacher 
and others in making placement decisions. 
(See Section C, supra.) Those criteria in- 
clude a number of elements: grades, class- 
room performance, maturity, emotional sta- 
bility, physical condition, attitude—and per- 
formance on standard achievement and scho- 
lastic aptitude tests. (Tr. 307-308, 323, 337, 
1494-1495, 1601-1603, 3108-3109: and see, 
Section C, supra.) 


For the most part, the tests used in the 
District are group tests—that is, tests one 
teacher can give to any number of students 
at the same time. The group tests used in the 
school system in 1965 (assumed for purposes 
of this case to reflect those currently in use) 
are shown in Table T-1, in the Appendix. In 
addition to group tests, individual aptitude 
tests will under present policy be given to 
students recommended for placement in the 
Special Academic Track.18 Because of a lack 
of resources, however, it is not feasible to give 
individual tests to students not being con- 
sidered for the Special Academic curriculum 
except in occasional “special” circumstances. 
(Tr. 20-22, 308-309, 391-392.) 


Throughout, defendants have tried to play 


ue Actually, some retarded students are 
identified and placed in Special Academic 
classes as early as the first grade; and there 
is the Junior Primary class for slow-starting 
first graders. . 

u7 Because the school year breaks into 
semesters, placement changes normally occur 
at mid-year or with the start of each new 
school year in September. However, princi- 
pals have been authorized to place students 
in the Special Academic Track at any time 
during the school year, subject to appro- 
priate clearances. (Tr. 241-242.) 

48 This marks a change in policy instituted 
in September 1965, at least in part in re- 
sponse to criticisms charging that students 
had been improperly assigned to the Special 
Academic Track. (Tr. 390-408.) A disturbing 
byproduct of this change is discussed infra. 
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down the importance of tests in the place- 
ment process. They have not, however, been 
wholly consistent in this, nor do the facts 
permit such a conclusion. The court does 
accept the general proposition that tests are 
but one factor in programming students; 
but it also finds that testing looms as a most 
important consideration in making track 
assignments. There are several reasons for 
this finding. 

First, as a review of the official criteria 
makes obvious, there is a heavy emphasis 
on achievement and aptitude test scores, in- 
cluding IQ levels."19 

Second, and more importantly, the proper 
operation of the track system practically de- 
mands reliance on test scores. For one thing, 
classes are designed to serve students of sim- 
llar achievement or ability levels, and this 
Tequires uniformity in the standards by 
which students are selected for placement in 
particular classes. For example, if teachers 
have different concepts of what constitutes 
“above average,’ placement decisions will 
vary accordingly and the homogeniety of 
the classes will be undermined. Thus, as de- 
fendants have said, a “distinct advantage of 
the standardized achievement test exists in 
the fact that it measures the performance of 
each pupil against a single scale so that the 
academic growth of a child may be accu- 
rately measure.” (Defendants’ Proposed Find- 
ings, p. G-3.) But the most critical aspect 
of the trava system that elevates the impor- 
tance of testing is the necessity of predicting 
a student’s maximum educational potential. 
It is in aiding the educator, especially the 
teacher, to discharge this awesome responsi- 
bility that tests become “indispensable for 
optimum and accurate placement within 
various pupil ability groupings.” (Defend- 
ants’ Proposed Findings, p. G15.)1™ I¢ 
escapes the court, therefore, how defendants 
can possibly suggest that tests do not have 
@ decisive influence on pupil programming 
decisions. (Cf. Tr. 405-406.) 


b. Frequency of testing. Turning to the 
question of frequency of testing, the court 


9 F.g., “a student is functioning three or 
more years below grade level as shown by 
achievement tests * * *; his mental retarda- 
tion is indicated by an IQ index of 75 or 
below” (Ex. B-11, pp. 52-53); “mental ability 
indicated to be in the upper quartile * * *” 
(id. at 52); “generally, high normal IQ, or 
above * * *.” (Ex. G-1, p. 14.) See Tr. 232-233, 
257-248, 264, 307-308, 353, 1949-1495, 1601- 
1603, 3108-3109. See generally Section Cc 
supra, 

Dr. Hansen indicated in testimony that he 
thought the school system will “ultimately” 
abandon the Otis test, the only group test 
producing an IQ score. (Tr. 257.) He did not 
indicate when the abandonment might come 
about. Moreover, scholastic aptitude tests 
will remain in use, as will individual IQ tests. 

720 “Standardized tests provide an inde- 
pendent yardstick that complement. the 
judgment teachers or the school administra- 
tion staff otherwise make concerning stu- 
dents.” (Defendants’ proposed Findings, p. 
G-13.) 

721 Lest there be any doubt as to the weight 
defendants place on tests, the following are 
representative of the virtues defendants have 
asked the court to find as inhering in tests 
and their use: “[aptitude tests] are tests 
which are special in the sense that they help 
an educator to judge the likelihood of suc- 
cess a student [will have] in a particular 
educational * * * endeavor.” “An intelligence 
test is of special assistance to a teacher in 
evaluating among pupils * * *.” “In the em- 
ployment of standardized tests the school 
system including the classroom teacher, the 
guidance counselor, the superintendent and 
administrators acquire a source of informa- 
tion about students’ talents, accomplish- 
ments and progress and about the efficacy 
of the educatonal program that could be ob- 
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makes reference to Table T-1 (Appendix) . 
That Table shows that between kindergarten 
and the 12th grade a student will receive the 
following group tests: (1) a first-grade readi- 
ness test (kindergarten or prior to enrollment 
in first grade); (2) a reading and spelling 
achievement test (second grade); (3) one 
achievement test and one aptitude test in 
each of three grades (sixth, ninth and 11th). 
In addition, optional aptitude tests may be 
given in the seventh, ninth, 10th or 12th 
grades; but there is no evidence of how 
many students are actually tested under the 
optional program. Individual tests, as indi- 
cated earlier, are confined almost entirely to 
those students recommended for placement 
in the Special Academic Track. 

A student tested only according to the 
mandatory schedule will take a total of six 
aptitude tests of various kinds and five 
achievement tests of various kinds. Four of 
the six aptitude tests and three of the five 
achievement tests are given in elementary 
school, and one of each at both the junior 
and senior high levels. Under such a pro- 
gram a student may go as many as three 
years without undergoing new tests (sixth 
grade to ninth grade; ninth grade to 11th 
grade), so that his most recent test scores 
may be as much as three years old. : 

There is a distinct possibility that students 
are not seriously reevaluated for upgrading 
except when the time for mandatory testing 
comes around; moreover, any evaluations in 
the interim would be based on what might 
in a year’s time become stale data. This 
would tend to account for the relatively 
limited amount of upgrading and cross- 
tracking found to exist. While there is in- 
sufficient evidence of a clear causal relation- 
ship of this sort, the inflexibility of tracking 
is an indisputable fact. This, at least, does 
create substantial doubt as to the sufficiency 
of the testing schedule, although the lack of 
evidence precludes an ultimate finding in 
this regard. 

c. The use and misuse of tests. The court 
now turns to the crucial issue posed by 
plaintiffs’ attack on defendants’ use of tests: 
whether it is possible to ascertain with at 
least reasonable accuracy the maximum edu- 
cational potential of certain kinds of school- 
children. This question goes to the very 
foundation of the track system since, as 
was seen in Section B, supra, one of the 
fundamental premises of track theory is 
that students’ potential can be determined.”2 
On this premise rests the practice of separat- 
ing students into homogeneous ability 
groups; and most importantly, on this pre- 
mise rests the sole justification for a stu- 
dent’s being permanently assigned to lower 
track classes where the instructional peace 
and content have-been scaled down to serve 
students of supposedly limited abilities. That 
is, according to track theory, those who re- 
main in a lower curriculum remain because 
they are achieving at their mazrimum level 
of abilityi% They are not admitted to—or 


tained in no other fashion.” “The test result 
can display objectively the peculiar ability 
an individual pupil may possess. The test 
achieves that result apart from subjective 
criteria * * *.” (Defendants’ Proposed Find- 
ings, pp. G-3, G-5, G-12, G-15.) 

123 See Note 119 supra; Hansen 44. 

“8 Of course there are students who will 
underachieve despite the best efforts of the 
school system. However, track system theory 
postulates that most of these students could 
be identified as having potential to exceed 
present achievement levels. 

Other reasons for lack of movement would 
be inadequate counseling or insufficient 
remedial instruction; but these would be 
considered failures to carry out track theory, 
not justifications. See Hansen 53. As has been 
seen already, there is substantial evidence 
that these breakdowns have occurred in the 
District and are in part responsible for low 
mobility. See Sections E, F-2, supra. 
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the school system has determined that they 
cannot “usefully” and “successfully” rise 
above their present level. The evidence that 
defendants are in no position to make such 
judgments about the learning capacity of 
& majority of District schoolchildren is per- 
Suasive. Because of the importance of test- 
ing to the process of evaluating and pro- 
gramming students, the evidence has focused 
primarily on tests. However, necessarily 
bound up in the question of testing is the 
larger problem of the whole evaluation pro- 
cess—how the school goes about deciding 
who gets what kind of education. Plaintiffs’ 
attack strikes at the heart of this process. 

Briefly, plaintiffs make two contentions. 
First, they allege that for technical reasons 
the tests being used in the District cannot 
provide meaningful or accurate information 
about the learning capacity of a majority 
of District schoolchildren. Second, largely 
because of misleading test scores these chil- 
dren are being misjudged and, as a result, 
undereducated. Although both arguments 
have a common basis in the technical aspects 
of testing, they raise somewhat separate 
questions. The following discussion will 
therefore begin with a review of the evidence 
concerning tests in general before turning 
to the specifics of plaintiffs’ arguments. 

(1) Test structure: % 

(a) The nature Of scholastic aptitude 
tests. There are essentially two types of tests 
used in educational evaluation, achievement 
tests and _ scholastic aptitude tests. An 
achievement test is designed primarily to 
measure agstudent’s level of attainment in a 
given subject, such as history, science, litera- 
ture, and so on. The test presumes the stu- 
dent has been instructed in the subject mat- 
ter; it seeks to find out how well he has 
learned that subject. Although achievement 
test scores play an important role in place- 
ment decisions, their use has not been 
seriously questioned by plaintiffs except to 
the extent the test scores tend to reinforce 
already erroneous decisions.2 Consequently, 
the discussion here will center on aptitude 
tests. 

A scholastic aptitude test is Specifically 
designed to predict how a student will 
achieve in the future in an academic cur- 
riculum.% It does this by testing certain 
Skills which have come to be identified as 
having a high correlation with scholastic 
achievement. Once a student's present pro- 
ficiency in these skills is ascertained, an 
inference is drawn as to how well he can 
be expected to do in the future. 

The skills measured by scholastic aptitude 
tests are verbal. More precisely, an aptitude 


“4 The following discussion is based on the 
testimony of these expert witnesses: Dr. 
Marvin G. Cline (Plaintiffs; Tr. 1308-1435, 
1652-1802, 6543-6684); Dr. Roger T. Lennon 
(Defendants; Tr. 3147-3571); Dr. John T. 
Dailey (Defendants; Tr. 6245-6396). The 
court also has had occasion to refer to these 
standard textbooks to clarify minor technical 
matters: A. Anastasi, Differential Psychology 
(8d. ed. 1958); L. Chronbach, Essentials of 
Psychological Testing (2d ed. 1960); L. Tyler, 
The Psychology of Human Differences (2d ed. 
1956). 

25 See “Misjudgments” infra. 

“6 There are other kinds of aptitude tests, 
used to predict success in some kind of oc- 
cupation or training course. See generally L. 
Chronbach, supra Note 124, at 17-36. Having 
noted the distinction, the court will use the 
terms “scholastic aptitude tests” and “apti- 
tude tests” interchangeably in this opinion. 

The scholastic aptitude tests focused on in 
this lawsuit have been group tests as distin- 
guished from individual tests. The types of 
group aptitude tests in current use are listed 
in Table T-1, Appendix. 
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test is essentially a test of the student’s 
command of standard English and grammar. 
The emphasis on these skills is due to the 
nature of the academic curriculum, which 
is highly verbal; without such skills a stu- 
dent cannot be Successful. Therefore, by 
measuring the student’s present verbal 
ability the test makes it possible to estimate 
the student’s likelihood of success in the 
future. 


Some aptitude tests may include questions 
that are nonverbal in content so as to cir- 
cumvent possible verbal handicaps. Tech- 
nically, nonverbal tests are nonlanguage 
tests of reasoning processes thought to be 
indicative of ability to handle academic 
tasks successfully. (Tr. 6273.) The usual type 
of question consists of geometric symbols 
or drawings, the student being required to 
perceive and analyze relationships among a 
group of symbols, The process is variously 
termed “abstract reasoning,” “spatial per- 
ception,” or the like. As with verbal tests, 
prediction is based on how well a student is 
able to answer nonverbal questions. 

The scholastic aptitude tests used in the 
District school system are verbal, with the 
exception of one series (TOGA) which in- 
cludes a nonverbal component.“? The Otis 
test, given in the sixth grade and the only 
group test producing an IQ score, is verbal. 
See Table T-1, Appendix. 

Whether a test is verbal or nonverbal, the 
skills being measured are not inate or in- 
herited traits. They are learned, acquired 
through experience. It used to be the pre- 
vailing theory that aptitude tests—or “in- 
telligence”’ tests as they are often called, al- 
though the term is obviously misleading— 
do measure some stable, predetermined in- 
tellectual process that can be isolated and 
called intelligence. Today, modern experts 
in educational testing and psychology have 
rejected this concept as false. Indeed, the 
best that can be said about intelligence in- 
sofar as testing is concerned is that it is 
whatever the test measures. (Defendants’ 
Proposed Finding 16.) In plain words, this 
means that aptitude tests can only test a 
student’s present level of learning in certain 
skills and from that infer his capability to 
learn further. 


Each of these social institutions has a sep- 
arate influence on his development; one may 
compensate for the failings of the others, or 
all may act in concert and reinforce each 
other—for good or for ill. 


(b) Causes of low test scores. A low apti- 
tude test score may mean that a student 
is inately limited in intellectual ability. 
On the other hand, there may be other ex- 
planations possible that have nothing to do 
with native intelligence. Some of those rea- 
sons are pertinent here. 


As the discussion in the preceding section 
indicated, one of the important factors that 
could account for a low test score is the 
student’s environment. If a student has had 
little or no opportunity to acquire and de- 
velop the requisite verbal or nonverbal skills, 
he obviously cannot score well on the tests. 

Another source of variation 1s the student’s 
emotional or psychological condition when 


7 In a broad sense, the Metropolitan Readi- 
ness test might also be classed as nonverbal. 

8 According to defense Witness. Dailey, 
that “opportunity is about 90 per cent being 
fortunate enough to have a home where 
standard English is spoken during the form- 
ative years.” (Tr. 6376.) 
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he takes the test. He may have a poor atti- 
tude toward the test or the testing situation, 


a defensive reaction caused by worry or fear— 
what has been called “test anxiety.” Anxiety 
can also cause extremely nervous reactions. 
All of these behavior patterns will cause the 


or rushes through the test skipping ques- 
tions, guessing at answers, or otherwise act- 


cover, if possible, any nonintellectual vari- 
ables that could have influenced the stu- 
dent’s test score. 

(c) Test standardization, A standardized 
test is one for Which a norm or average 


group of students whose scores are distrib- 
uted to obtain a median; the median then 
becomes the norm for that test. Usually the 
standard is a national one, in the sense that 
the test publisher seeks to recreate in the 
norming group a representative cross-section 
of American schools. Tests may also be stand- 
ardized on a local basis so as to enable com- 
parisons between students from the same 
community. All the group aptitude tests used 
in the District are nationally standardized. 

The test norm or median score can be ex- 
pressed in a number of ways. The most com- 
mon today is a percentile score, the national 
median being the 50th percentile. Another 
commonly used measurement is the IQ, or in- 
telligence quotient, the norm being 100. 
Often scores will be expressed in percentile 
ranges or bands so as to make clear the ele- 
ment of measurement error inherent in any 
test; thus an average score might be ex- 
pressed as falling within the 48-52 percentile 
range. 

The norming group of students is selected 
according to certain factors. The principal 
ones are socio-economic and cultural status, 
as defined by the median annual income and 
average amount of schooling of the adults 
in the students’ community. Other factors 
considered are region and school size. Race 
is not a controlled factor. Given the de- 
mography of the total population, the stand- 
ardizing group will be predominantly white 
and middle class. Defendants’ expert, Dr. 
Lennon, estimated that at least 60% of the 
group would fall into this category; the 
breakdown of the remaining 40 or less per 
cent was not given.” , . 

(2) Testing the Disadvantaged Child. Hay- 
ing touched generally upon the technical 
aspects of scholastic aptitude testing, it is 
now possible to give attention to plaintiffs’ 
specific arguments. At base they are focusing 
on an area of educational testing that has 
been given close attention only in recent 
years: the testing of the disadvantaged 


1°The per cent of Negroes in a sample 
group will vary. The norming groups for 
Harcourt-Brace-World’s Stanford and Metro- 
politan Achievement Tests included from 5 
to 7% Negroes, (Tr. 3391, 3416, 3421-3422.) 
As of 1960 the per cent of Negroes in the 
total population was as follows in these age 
BToups: Ages 5-9, 12.8% Negro; ages 10-14, 
11.8% Negro; ages 15-19, 11.3% Negro. (Tr. 
3553-3554.) No figures are available as to the 
per cent of Negroes in school; Dr. Lennon did 
express the belief that the per cent of Ne~ 
groes declined the higher the grade level, 
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child.%° The issue plaintiffs have raised is 
whether standard aptitude tests are appro- 
priate for making inferences about the innate 
intellectual capabilities of these children. 

Although the term “disadvantaged” is by 
nature imprecise, a working definition 
adopted for purposes of discussing edu- 
cational problems is commonly based on two 
factors: the child’s socio-economic status, as 
measured by the family’s annual income; 
and his cultural status, as measured by the 
number of years of schooling attained by his 
parents. Both of these factors have been 
identified as having a high correlation with 
achievement both in school and in society 
generally, since they tend to reflect the kinds 
of background more or less conducive to de- 
veloping scholastic-type skills. There are also 
indications that racial factors may well have 
some separate bearing on whether a child can 
be considered disadvantaged 

As was noted in Section D, supra, a sub- 
stantial portion of the District‘s Negro school 
children can be characterized as disadvan- 
taged. According to most recent census data 
(1960), the median annual family income 
within the District of Columbia is $5,993. For 
white families the median is $7,692, For Ne- 
groes the median is $4,800, placing at least 
50% of the Negro families within a poverty 
range. In 1964 about 17% of the elementary 
school pupils lived in census tracts where the 
median family income was under $4,000; two- 
thirds lived in zones where income was under 
$6,000. The yast majority of these pupils were 
Negro. (Ex. 124; Ex. V-9; Ex. V-16.) As far as 
educational attainment is concerned, the 
pattern is the same. In 1960 the median years 
of schooling of all adults over 25 was 12.4 
years for whites and 9.8 for Negroes. Of those 
with less than five years of schooling, 75% 
were Negroes. At least one-third of the ele- 
mentary school pupils live in tracts where 
the educational level is under 10 years. Al- 
most eight out of 10 elementary school 
pupils live in areas where the majority of 
the adults have not completed high school. 
(Ex. 124; see generally Defendants’ Proposed 
Findings pp. B-4 to B-5.) 

(a) Handicaps to learning. Disadvantaged 
children typically are saddled with tremen- 
dous handicaps when it comes to competing 
in the ethnocentric academic society of pub- 
lic schools. That society, mirroring American 
Society generally, is strongly influenced by 
white and middle class experiences and 
values. While there is nothing necessarily 
wrong about this orientation, it does raise 
certain barriers tor lower class and Negro 
children—barriers that are to be found in 
most aptitude tests as well. 

1. Environmental factors. The chief handi- 
cap of the disadvantaged child where verbal 
tests are concerned is in his limited ex- 
posure to people having command of stand- 
ard English. Communication within the 
lower class environment, although it may 
rise to a very complex and sophisticated 


180 See, e.g., American Council on Educa- 
tion, Testing Problems in Perspective (A 
Anastasi ed. 1967); K, Eels et al., Intelligence 
and Cultural Differences (1951); F. Riess- 
man, The Culturally Deprived Child (1962); 
P. Sexton, Education and Income (1961); 
Deutsch & Brown, Social Influences in Negro- 
White Intelligence Differences, 20 J. Social 
Issues 24 (April 1964); cf. J. Conant, Slums 
and Suburbs (1961). See generally Education 
in Depressed Areas 101-235 (A. H. Passow ed. 
1963). 

The College Entrance Examination Board 
has formed a National Commission on Tests 
to investigate testing practices and assump- 
tions. One area being given close attention 
is the testing of the culturally disadvantaged 
and members of distinctive cultural groups. 
See D. Goslin, Criticisms of Standardized 
Tests and Testing (May 1967), a report re- 
cently delivered to the Commission members. 
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level, typically assumes a language form alien 
to that tested by aptitude tests, Slang ex- 
pressions predominate: diction is poor; and 
there may be ethnically based language 
forms. The language spoken by Negro chil- 
dren in the ghetto has been classified as a 
dialect.#%1 

Other circumstances interact with and.re- 
inforce the language handicap. Verbalization 
tends to occur less frequently and often less 
intensively. Because of crowded living con- 
ditions, the noise level in the home may be 
quite high with the result that the child’s 
auditory perception—his ability to discrimi- 
nate among word sounds—can be retarded. 
There tends to be less exposure to books or 
Other serious reading material—either for 
lack of interest or for lack of money. 

The disadvantaged child has little or no 
opportunity to range beyond the boundaries 
of his immediate neighborhood. He is un- 
familiar, therefore, with concepts that will 
expand both his range of experiences and 
his vocabulary. He has less exposure to new 
things that he can reduce to verbal terms. 

For example, one defense witness, a prin- 
cipal of a low-income Negro elementary 
school, told of how most of the children had 
never been more than a few blocks from 
home; they had never been downtown, al- 
though some had been to a Sears department 
store; they did not know what an escalator 
was, had not seen a department-store Santa 
Claus, had not been to a zoo. These expe- 
riences, common in the subject matter of 
tests and textbooks were alien to the lives of 
these children. 

The way in which environmental factors 
affect the development of nonverbal skills is 
not quite as clear. There is evidence that such 
factors are less of a handicap to scoring well 
on @ nonverbal aptitude test than they are 
to scoring well on a verbal test. (Ex. C-10.) 
Nonetheless, the Child’s environment re- 
mains very much a factor in the develop- 
ment of nonverbal skills. Defendants’ expert, 
Dr. Dailey, was of the opinion that a non- 
language test of abstract reasoning tests the 
Same intellectual process required to read a 
paragraph and answer questions about it. 
Thus the skill a child develops in the process 
of reducing life experiences to verbal terms 
is really but another aspect of the process 
by which a child reasons abstractly about 
geometric symbols in nonlanguage terms. The 
less a child is exposed to situations in which 
he has the stimulation or the opportunity 
to deal with complex experiences or con- 
cepts, the more retarded both his verbal and 
nonverbal development will be—although 
the retarding effect may be greater in the 
case of verbal skills.12 


1 Some fairly typical language usage is 
cited in one of plaintiffs’ exhibits: 

“You no longs in dis class.” 

“What ah sposed to did?” 

“What do bunch mean?” 

“Ah seed im.” 

“He done seed me.’” 

“How old you was den?” 

“Giit tu me.” 

“What do praise mean?” 

(Ex. C-10, p. 11.) 

482 At least one aptitude test in use in the 
District claims that a nonverbal test avoids 
any environmental handicaps a disadvan- 
taged child may have. See Flanagan Tests of 
General Ability (TOGA), Form A, grades 6 
to 9: “Part II avoids any cultural content: it 
presents geometric drawings designed to test 
the pupil’s powers of abstract reasoning. This 
part of the test presents an equal challenge 
to all pupils regardless of their cultural back- 
grounds.” Manual, p. 4. As defense witness 
Dailey made quite clear, this claim is un- 
founded and is indeed highly misleading. 
This is a prime illustration of the way in 
which standardized tests can lead the un- 
sophisticated into mistaken judgments about 
the import of test scores. 
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2. Psychological factors. Although any 
student taking a test may be subject to 
psychological influences of various sorts, 
there is a good deal of evidence that disad- 
vantaged children and Negro children are 
more likely than others to suffer from in- 
fluences that have a depressing effect on test 
scores. The problem can generally be de- 
scribed as one of low self-esteem, or lack of 
self-confidence. 

i. Socio-economic causes. There is evi- 
dence that disadvantaged children, black or 
white, are those most likely to lack self- 
confidence in the school situation. This is 
due to a complex of causes, many of them 
directly related to the environmental factors 
already discussed. The disadvantaged child is 
made profoundly aware of this academic 
shortcoming as soon as he enters school. 
There is a great risk of his losing confidence 
in his ability to compete in school with 
children who are “better off.” A frequent 
manifestation of this is for the child to be- 
come a discipline problem, as he goes 
through the process of rejecting a situation 
in which he feels inadequate. All of this can 
have a direct and significant effect on test 
performance as much as on _ scholastic 
performance. 

ii. Racial causes. Apart from factors re- 
lated to socio-economic status, there is strik- 
ing evidence that Negro children undergo a 
special kind of psychological stress that can 
have a debilitating effect on academic and 
test performance. See Findings I-G, supra. 
Because of their race and the ever present 
reminders of being “different,” Negro chil- 
dren generally are subject to very serious 
problems of self-identification. By the time 
the Negro child is about to enter school he 
has become yery much racially self-con- 
scious, which causes considerable psycho- 
logical turmoil as he attempts to come to 
terms with his status as a Negro. He tends 
to be imbued with a sense of worthlessness, 
of inferiority, of fear and despair which is 
transmitted to him primarily through his 
parents. 

In this state of turmoil, many Negro chil- 
dren approach school with the feeling they 
are entering a strange and alien place that 
is the property of a white school system or 
of white society, even- though the school 
may be all-Negro. And when the school is 
all-Negro or predominantly so, this simply 
reinforces the impressions implanted in the 
child’s mind by his parents, for the school - 
experience is then but a perpetuation of the 
segregation he has come to expect in life 
generally. Evidence of turmoil can be found 
in the inability of many Negro pre-schoolers 
and first graders to draw themselves as col- 
ored, or other than in an animal-like or 
caricature-like fashion. This general psycho=- 
logical phenomenon is not confined to the 
South but is common to Negroes throughout 
the country. (Ex. A-24, passim. See also Tr: 
879-893, 5063-5066, 5080-5084.) 

When economically based deprivation is 
combined with the traumas suffered simply 
because of being Negro, the psychological 
impact can be crushing. 

iii. Manifestations of low self-esteem: 
anziety and apathy. When a.child lacks con- 
fidence in himself or is self-degrading, he is 
likely to manifest this during the test-taking 
experience. One reaction that has been iden- 
tified has been called “test anxiety.” The 
child, apprehensive about his ability to score 
well and fearful about what others—espe- 
cially his teacher or principal—might see in 
the test score, reacts in a self-defeating man- 
ner: He becomes highly nervous, even “wild- 
ly rampant”; or he withdraws. Either reac- 
tion lowers his test score. (Tr. 1375-1376.) Al- 
though both advantaged and disadvantaged 
children can experience test anxiety, in the 
opinion of Dr. Cline, plaintiffs’ expert, the 
disadvantaged child—and particularly the 
disadvantaged Negro child—tend to be under 
much greater psychological stress in the test- 
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ing situation and thus are more likely to 
show the effects in test performance, (Tr. 
1376.) Several empirical studies support Dr. 
Cline’s conclusion. (Tr. 3279-3280; 1376- 
1380.) 143 

Aside from anxiety-caused withdrawal, a 
child may be apathetic about a test simply 
because he does not see it as important. Chil- 
dren who come from backgrounds lacking in 
parental and environmental support for 
academic achievement will be more prone to 
be apathetic about testing; and disadvan- 
taged children are those most likely to have 
nonsupportive backgrounds. In general, the 
middle and upper class child is made aware 
of the importance and value of school and 
testing; this will make him take both more 
seriously in terms of his goals in life. The 
lower class child, and especially a Negro fac- 
ing the fact of racial discrimination, is more 
likely to view school and testing as a waste 
of time. Those grown accustomed to lower 
horizons may find it hard to take seriously 
such things as aptitude tests. 

(3) Empirical confirmation. Empirical con- 
firmation of the disadvantaged child’s handi- 
caps on aptitude tests can be found in the 
remarkably high degree of correlation be- 
tween test scores on standard aptitude tests 
and the socio-economic status of the child. 
The more disadvantaged the child, the lower 
his test score will be. Dr. Lennon estimated 
that in a school system such as the District’s 
where 90% of the students are Negro and 
at least 50% come from families whose an- 
nual income is substantially below that of 
the natiqnal median (estimated by Dr. Len- 
non to be about $6,200), the average aptitude 
test score would be at least seven points 
below the norm. As an IQ figure, this would 
mean a score of 93 as compared with 100; 
as @ percentile score it would mean a score 
in the 43rd as compared with the 50th per- 
centile. 

Defendants, while acknowledging the 
handicaps of the disadvantaged child, have 
steadfastly maintained that the cause of low 
test scores is strictly a matter of socio- 
economic status, not race. In their view, the 
fact that a child is Negro is irrelevant to 
test performance. The evidence, however, 
does not support such a definitive conclusion. 
Dr. Lennon testified that, in constructing 
sampling groups, socio-economic and cultural 
factors seem to account for any significant 
variances. And Dr. Dailey testified to having 
conducted a multiple regression study of 
District test results, finding that the race 
of the child had no observable impact on 
those particular test scores. (Tr. 6316-6317, 
6323-6324; Ex. 119; Ex. 120.) Nevertheless, 
Dr. Dailey later admitted that he has not 
firmly ruled out race as a wholly irrelevant 
factor. (Tr. 6395.) Thus, what both he 
and Dr, Lennon left open was the possibility 
of an overlap between socio-economic and 
racial factors, the former in many instances 
masking the effects of the latter. 

Certainly given the persuasive evidence of 
the psychological impact of segregation and 
other forms of discrimination on the Negro, 
defendants’ evidence falls far short of suc- 
cessfully eliminating racial factors as in- 
fluential in test performance.14 


13 Defense witness Lennon thought the 
studies ‘‘open to other interpretations,” which 
he did not elaborate; he himself has made no 
“hard study” of the area. (Tr. 3280). Dr. 
Lennon also pointed out that test anxiety 
might be a factor measured by a test since 
anxiety can affect scholastic achievement as 
well. (Tr. 3280-3281.) This, however, does not 
mean that it is a measurement of innate 
intellectual ability. 

™ The court also takes judicial notice of 
the fact that there are studies which indicate 
that race does indeed have a separate effect. 
E.g., Deutsch & Brown, supra Note 130; cf. 
U.S. Comm’n on Civil Rights, Racial Isola- 
tion in the Public Schools (1967). 
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(4) The influence of school. For the dis- 
advantaged child, handicapped as he is by 
home and community circumstances, the 
school remains as the last hope for over- 
coming academic deficiencies. In recognition 
of this fact the urban schools, including the 
District school system, are giving more and 
more attention to providing compensatory 
education for these children, for it is the 
school that by definition is best suited to 
providing students with the opportunity to 
acquire and perfect the academic skills 
which the school itself demands. And if the 
school fails in this task, the disadvantaged 
child will remain handicapped both in class 
and in taking tests. 

But the influence of the school is not con- 
fined to how well it can teach the disadvan- 
taged child; it also has a significant role to 
play in shaping the student’s emotional and 
psychological make-up. The formula for 
reaching a student who comes to school aca- 
demically ill-equipped from the start, who 
is disposed to reject the whole educational 
complex because of feelings of fear, frustra- 
tion and an abiding sense of futility, is still 
one of the unsolved problems in American 
education, What is clear is that the urban 
School treads a narrow and difficult path in 
trying to reach the disadvantaged child. If 
it missteps, the consequences can be a dev- 
astating reinforcement of the psychological 
handicaps that already plague these 
children. 

Plaintiffs’ expert, Dr. Cline, has concluded 
that one of the most important influences 
on both academic achievement and aptitude 
test scores inheres in the teacher-pupil rela- 
tionship, a syndrome Dr. Cline has termed 
“teacher expectation.” Studies have found 
that a teacher will commonly tend to under- 
estimate the abilities of disadvantaged 
children and will treat them accordingly—in 
the daily classroom routine, in grading, and 
in evaluating these students’ likelihood of 
achieving in the future. The horrible conse- 
quence of a teacher’s low expectation is that 
it tends to be a self-fulfilling prophecy. The 
unfortunate students, treated as if they 
were subnormal, come to accept as a fact 
that they are subnormal. They act out in 
their school behavior and in the testing situ- 
ation what they have been conditioned to 
believe is their true status in life: and in 
conforming to expectations, they “confirm” 
the original judgment. A noted expert, Pro- 
fessor Kenneth Clark, has summed up the 
problem thusly: 

“* * * When a child from a deprived back- 
ground is treated as if he is uneducable be- 
cause he has a low test score, he becomes 
uneducable and the low test score is thereby 
reinforced. If a child scores low on an intel- 
ligence test because he cannot read and then 
is not taught to read because he has a low 
test score, then such a child is being im- 
prisoned in an iron circle and becomes the 
victim of an educational self-fulfilling 
prophecy.” 135 

Aside from the influence of the teacher, 
the whole of the school experience will shape 
a student’s behavior. If that experience is for 
one reason or another a negative one for the 
student, his performances will likewise be 
negative. Although there are immediate im- 
plications in this for the track system, the 
court will defer discussion for later in the 
opinion. 

d. Accuracy of test measurements. Plain- 
tiffs charge that the disadvantaged child’s 
handicaps—both environmental and psycho- 


“5 Clark, Educational Stimulation of Ra- 
cially Disadvantaged Children, in Education 
in Depressed Areas 142, 150 (A. H. Passow ed. 
1963). See R. Rosenthal & L. Jacobsen, Self- 
Fulfilling Prophecies in the Classroom: 
Teachers Expectations as Unintended De- 
terminants of Pupils’ Intellectual Compe- 
tence, in M. Deutsch, et al., Social Class, Race 
and Psychological Development (1967). 
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logical—are such that standard aptitude tests 
cannot serve as accurate measurements of 
innate ability to learn. In Dr. Cline’s opinion 
these tests are worthless, The evidence that 
this is so is persuasive. 

It will be recalled that a scholastic apti- 
tude test is constructed to test present facil- 
ity in verbal—and, sometimes, nonverbal— 
skills so as to make possible an inference 
about an individual’s innate ability to suc- 
ceed in school. The inference is expressed in 
the form of a test score which is a statement 
of how the individual student compares with 
the median score of the norming group. The 
median reflects an “average” ability to learn, 
a score above or below that average indi- 
cating superior or inferior ability. A crucial 
assumption in this comparative statement, 
however, is that the individual is fairly com- 
parable with the norming group in terms of 
environmental background and psychologi- 
cal make-up; to the extent the individual is 
not comparable, the test score may reflect 
those differences rather than innate differ- 
ences. For example, perhaps the most ideal 
circumstance for making an accurate esti- 
mate of innate ability from comparing test 
Scores would be in the case of twins. If the 
twins were given the same test and one 
scored significantly higher than the other, 
a reasonable inference would be that the 
higher scoring twin had the superior innate 


ability; both children presumably would 


have had the same opportunity to learn the 
tested skills and both would probably have 
been subject to similar psychological in- 
fluences. 

Transferring this principle to standard ap- 
titude tests in general, the best circumstance 
for making accurate estimates of ability is 
when the tested student is most like the 
typical norming student: white and middle 
class. Because the white middle class stu- 
dent predominates in the norming sample, 
it is possible to say the average student in 
that group will have had roughly the same 
opportunities to develop standard verbal and 
nonverbal skills as the rest of the group and 
will probably be psychologically similar as 
well. Thus the national median or norm is 
@ reasonably accurate statistical statement 
of what the average American student ought 
to have learned in the way of verbal and non- 
verbal skills by a certain age and what can 
therefore be considered average intelligence 
or ability to learn. For this reason, standard 
aptitude tests are most precise and accurate 
in their measurements of innate ability when 
given to white middle class students. 

When standard aptitude tests are given 
to low income Negro children, or disadvan- 
taged children, however, the tests are less 
precise and less accurate—so much so that 
test scores become practically meaningless. 
Because of the impoverished circumstances 
that characterize the disadvanta-:d child, 
it is virtually impossible to tell whether the 
test score reflects lack of ability—or simply 
lack of opportunity. Moreover, the probabil- 
ity that test scores of the Negro child or 
the disadvantaged child will be depressed 
because of somewhat unique psychological 
influences further compounds the risk of 
inaccuracy. ; 

Lorton study. Striking evidence of the in- 
accuracy of standard tests is revealed in a 
study made in 1965 at the Lorton Youth 
Center, a penal institution set up under the 
Federal Youth Corrections Act and serving 
the District of Columbia. Inmates range in 
age from 18 to 26 years; 90% are dropouts 
from the District schools; and 95% of these 
are Negroes. Sixty-nine inmates enrolled in 
the Youth Center School pursuing a course 
of study leading to a high-school-equivalent 
diploma ‘were examined as a follow-up to 
an earlier study to determine these inmates’ 
educational progress under “ideal” educa- 
tional circumstances. In the earlier study 
several factors had been identified as causing 
these inmates to underachieve in school and 
eventually to drop out; the second study 
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was designed to measure achievement once 
those factors had been removed. A summary 
of the study is quoted in the margin ™; the 
major points of interest are these: 


18 “Data pertaining to intelligence quo- 


tients and Standford Achievement test scores ° 


were obtained from the files of the pscho- 
logical unit of the Youth Center. Ranges 
and averages were computed for intelligence 
quotients as measured by the Otis Test of 
Mental Ability and for intelligence quotients 
as measured by the Revised Beta Examina- 
tion. The ranges and averages were also 
found for reading levels and arithmetic levels 
for this group as measured by the Stanford 
Achievement Test. A comparison was made 
between the reading levels and arithmetic 
levels obtained by these youths on entrance 
to the Youth Center and the reading levels 
and arithmetic levels obtained after one year 
of instruction at the Youth Center School. 

“An analysis of these data revealed that 
the range of intelligence quotients as meas- 
ured by the Otis Test of mental Ability was 
from 50 to 110. The average I.Q. for this 
group was computed at 78 from scores ob- 
tained on the Otis Test of Mental Ability. 
When measured by the Revised Beta Ex- 
amination, a non-verbal intelligence test, 
the range of intelligence quotients for this 
group was found to be from 71 to 118. The 
average intelligence quotient was measured 
as 98 om the Revised Beta Examination. A 
difference of 20 points was indicated in the 
average intelligence quotient obtained on 
the Otis "Test of Mental Ability and the 
average intelligence quotient as measured 
by the Revised Beta Examination. 

“A further comparison was made oi the 
intelligence quotients as measured by these 
two tests using those incarcerees who had 
obtained an I.Q. of 75 or below on the Otis 
Test of Mental Ability. The range of intel- 
ligence quotients for this group, as measured 
by the Otis Test of Mental Ability, was from 
50 to 75. When measured by the Revised Beta 
Examination, the range in intelligence quo- 
tients for this group was found to be from 
71 to 112. The average I.Q. increased 29 
points. From scores obtained on the Otis 
Test of Mental Ability, the average intel- 
ligence quotient was found to be 62. From 
scores obtained on the Revised Beta Ex- 
amination, the average intelligence quotient 
was found to be 91. 

“The findings indicated the following gains 
in intelligence quotients from scores ob- 
tained on the Otis Test of Mental Ability to 
scores obtained on the Revised Beta Exam- 
ination by categories: 

28 inmates gained 20 points or more 
20 inmates gained from 10 to 19 points 
13 inmates gained from 1 to 9 points 
4 inmates showed no gain 
4 inmates showed a loss 

“The highest individual gain was 60 points. 
This individual obtained an I.Q. of 52 (defi- 
cient) on the Otis Test of Mental Ability, 
and he obtained an I1.Q. of 112 (above aver- 
age) on the Revised Beta Examination. 


s s s s s 


“Consideration was given to progress in 
reading after one year of instruction at the 
Youth Center School. These data revealed 
that for the entire sampling of 69 incarcerees 
the range in reading levels on entrance to the 
Youth Center was from 1.5 (fifth month of 
the first grade) as measured by the Stan- 
ford Achievement Test. The average initial 
reading level was found to be 6.9 (ninth 
month of the sixth grade). After one year of 
instruction at the Youth Center School, the 
average reading level for this group increased 
by 1 year and 3 months to 8.2 (second month 
of the eighth grade). The range in reading 
levels after one year of instruction was found 
to be from 2.5 to 12.0. 

“An analysis was made of the reading 


’ progress over a one year period of incarcerees 


who obtained an I.Q. of 75 or less on the 
Otis Test of Mental Ability. There were 24 
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1) Two types of aptitude tests were used 
to measwre ability, the Otis test used in Dis- 
trict schools, a verbal test; and the Revised 
Beta Examination, which is nonverbal. The 
IQ ranges for the two tests differed markedly. 
For the whole group of 69 inmates the range 
of IQ’s obtained by using the Otis test was 
from 50 to 110; the average was 78, substan- 
tially below normal. Scores on the nonver- 
bal Beta test, however, were higher, ranging 
from 71 to 118; the average was 98—20 points 
higher than the Otis average, and a level 
considered to indicate average intelligence. 

Twenty-four of the 69 inmates scored at 
75 or below on the Otis test, the IQ’s ranging 
from 50 to 75; the average was 62.17 Yet 
on the Beta test the range was from 71 to 
112, the average being 91l—or 29 points 
higher than the Otis average. 

2) Gains in achievement in reading and 
arithmetic over a one-year period were meas- 
ured using the Stanford Achievement Tests, 
one of the series used in the District schools. 
The expected gain for a student of average 
intelligence, according to Stanford norms, 


inmates in this sampling. The initial range 
of reading levels for this group was from 1.6 
to 6.8 and the range of reading levels for 
this group after a year of instruction was 
from 2.5 to 7,3. The average reading level for 
this group of incarcerees whose I.Q. measured 
75 or below on the Otis Test of Mental Ability 
increased from 3.9 to 5.2. This represents an 
average gain of one year and three months 
for this group after one year of instruction. 
It should be noted here that the average gain 
in reading made by this selected sampling 
was the same as the average gain in reading 
made by the total population. A normal in- 
dividual should make one year’s progress or 
1.0 in one year. 

“The range in arithmetic levels for the 
total group on entrance to the Youth Center 
was from 3.2 to 9.1. The range in arithmetic 
levels for the total group after one year of 
instruction was from 4,2 to 11.9. The initial 
average arithmetic level was 5.6, and the final 
average arithmetic level was 7.4, representing 
a gain in the average arithmetic level of 1 
year and 8 months after one year of instruc- 
tion. 

“An analysis was also made of the progress 
in arithmetic made by the 24 subjects whose 
I.Q. measured 75 or below on the Otis Test of 
Mental Ability. These youths would be classed 
as having borderline intelligence if this I.Q. 
were recorded on their public school records. 
However, this group of so-called ‘borderline’ 
subjects also had an average gain in arith- 
metic level of 1 year and 8 months after one 
year of instruction at the Youth Center 
School. The initial range in arithmetic levels 
for this group was from 3.2 to 6.5. The final 
range in arithmetic levels for this group after 
one year of instruction was from 4.2 to 8.4. 
The initial average arithmetic level was 4.2, 
and the final average arithmetic level for this 
group with I.Q.’s which measured 75 or be- 
low on the Otis Test of Mental Ability was 
6.0. 

“The highest individual gain in reading 
level by an inmate was 3 years and 6 months. 
This subject’s initial reading level was 5.7. 
His reading level after one year of instruc- 
tion was 9.3. The highest individual gain in 
arithmetic level over a one year period was 
3 years and 9 months. This subject’s initial 
arithmetic level was 6.1, and his final arith- 
metic level was 10.0.” 

N. Burke & A. Simons, A Measure of the 
Educational Achievement of a Group of In- 
carcerated Culturally Disadvantaged and 
Educationally Deprived Dropouts 25-29 (May 
1965) (Ex. C-10; see also Tr. 1455-1507, 1576- 
1635; Ex. C—10; Ex. C-17). 

181 A person with an IQ of 40 to 59 is con- 
sidered a “moron.” L. Chronbach, supra Note 
124, at 173. In the District a child with an 
IQ of 75 or below is considered for placement 
in the Special Academic Track. 


a 


June 21, 1967 


is 1.0 (i.e., a progress equivalent to one grade 
level in one year). 

Reading. The average gain for all 69 in- 
mates was 1.3 years, increasing from an 
average grade level equivalent of 6.9 (ninth 
month of the sixth grade) to 8.2 (second 
month of the eighth grade):For th 24 in- 
mates in the 75 or below range (Otis), the 
average gain also was 1.3 years, increasing 
from a grade level equivalent of 3.9 to 5.2. 

Arithmetic. The average gain for all in- 
mates was 1.8 years, increasing from 5.6 to 
7.4. For the 24 low-scoring inmates the 
average gain was 1.8, increasing from 4.2 
to 6.0 

This study reveals in hard fact that a dis- 
advantaged Negro student with a supposedly 
low IQ can, given the opportunity, far sur- 
pass what might be expected of a truly “sub- 
normal” student. It illustrates the principle 
that a standard verbal aptitude test—in this 
case the Otis test—can be a faulty predictor 
of actual achievement for disadvantaged stu- 
dents, and confirms Dr. Clines assessment 
of the disabilities of such tests in making 
accurate inference about inmate ability. 

Local norms. Two techniques have been 
cited by plaintiffs that might help give a 
more accurate estimation of the ability of 
the disadvantaged child. One of these is 
the development of a locally standardized 
test. The principle is the same as that ap- 
plied to the nationally standardized test, ex- 
cept that the test questions are made ap- 
propriate to the students being tested and 
the norm is ascertained from a group of 
similarly situated students—that is, those 
students within the local school system at 
the appropriate age levels. The purpose of 
the local norm is to produce test scores that 
will reflect what the child has had the op- 
portunity to learn and to compare his 
achievement with that of others who have 
had comparable opportunities. Defendants 
have not availed themselves of this tech- 
nique. (Tr. 6676-6684.) 

Another method of establishing a local 
norm is to use the standard aptitude test 
but to restandardize the median score ac- 
cording to local performances. At the time 
of trial defendants were in the process of 
obtaining such norms: under the direction of 
Dr. Dailey. (Tr. 6387-6396.) However, be- 
cause this method continues: to rely on test 
questions that are highly inappropriate to 
the background of the disadvantaged child, 
there remains a substantial risk of inaccu- 
rate measurement. Although defendants have 
taken commendable if somewhat belated 
steps to improve the techniques for ascer- 


188 The nonverbal scores obtained from the 
Beta test seem to have been more accurate 
in penetrating the fog obscuring these in- 
mates’ abilities, a perfect example of how 
a deficiency in a tested skill—i.e., a verbal 
facility—has a direct and misleading effect on 
test scores. 

Although it would appear from this study 
that nonverbal tests“are much the better for 
use with disadvantaged children, there is sub- 
stantial evidence that nonverbal tests are 
subject to the same disabilities as verbal 
tests since both at base are testing learned 
skills. Thus, Dr. Dailey reported that, in a 
test of ninth grade ctudents from nine of the 
District’s 25 junior high schools, the average 
score was in the 40th percentile on a verbal 
component, but only in the 38th percentile 
on a nonverbal component. (Tr. 6266-6269.) 

Interestingly, Dr. Dailey concluded from 
this experiment that the tests confirmed that 
District schools were teaching reading as well 
es could be expected given the “raw mate- 
rial” they had to work with. The foundation 
for this judgment ie Dr. Dailey’s theory that 
nonverbal skills are learned largely out of 
school. He did not elaborate, however, on 
why a child’s home or community are espe- 
cially suited for training the child in abstract 
reasoning whereas: the school is not. (ir 
6347.) 
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taining the abilities of District school chil- 
dren, they have not gone far enough. (Tr. 
6676-6684.) 

Empirical verification. A second method 
designed to assure accuracy of measurements, 
strongly recommended by educational test 
experts and test publishers alike, is for the 
school system to conduct an empirical study 
of the predictive validity of the aptitude tests 
it uses. Since there is a probability of error in 
prediction for any school population, it is 
desirable to obtain evidence as to how accu- 
rate the test is for the local student body. 
When the student body is highly dissimiliar 
to the standardizing group it becomes even 
more desirable to vertify the accuracy of the 
test’s predictions, This is done by making 
a follow-up study of a group of students to 
see how much correlation there is between 
actual scholastic achievement and the initial 
test score. The District has not made any 
empirical studies of this sort, even though 
the student body and the system itself are 
admittedly “unique.” (Defendants’ Proposed 
Findings, p. G—28.) 149 

Conclusion, In light of the above evidence 
regarding the accuracy of aptitude test 
measurements, the court makes the follow- 
ing findings. First, there is substantial evi- 
dence that defendants presently lack the 
techniques and the facilities for ascertain- 
ing the innate learning abilities of a major- 
ity of District schoolchildren. Second, lack- 
ing these techniques and facilities, defend- 
ants cannot justify the placement and re- 
tention of these children in lower tracks on 
the supposition that they could do no bet- 
ter, given the opportunity to do so. 

e. Misjudgments and wundereducation. 
Plaintiffs have alleged that the harm in using 
standard aptitude tests is not simply a mat- 
ter of technical inability to estimate innate 
learning capacities of disadvantaged chil- 
dren. They go further and say that the false 
images test scores can project because of this 
disability will lead teachers—and principals, 
when they are involved in making the de- 
cision about proper track placement—into 
misjudging the capabilities of these chil- 
dren. The consequence is to create a sub- 
stantial risk of underestimating and thus 
undereducating the disadvantaged child. 

As was seen in the preceding section, be- 
cause of the nature of nationally standard- 
ized scholastic aptitude tests a majority of 
District schoolchildren are likely to score be- 
low the national norm. This amounts to a 
prima facie statement of their subnormality. 
As the Lorton study makes strikingly clear, 
however, the test scores may well be under- 
stating true ability. Thus it is imperative 
that. aptitude test scores not be taken at 
face value. Defendants agree with this latter 
principle, and argue that because test scores 
are almost always interpreted there is little 
risk of misjudging students’ abilities. More- 
over, they say, test scores are not the only 
ingredient in the process of placing students 
according to ability; other factors are con- 


139 Presumably some control would have 
to be established to take account of the ef- 
fect the student’s curriculum would inevit- 
ably have on his actual achievement level. 
Otherwise a student who is undereducated 
due to misjudgments based on the initial 
test score would appear as a validation of 
the test’s accuracy when in fact he is a vic- 
tim of the self-fulfilling prophecy discussed 
earlier. Compare Hansen 185, discussed at 
Note 93 supra. 

140Dr. Lennon indicated that in practice 
few school systems make empirical studies, 
being content to rely on historical verifica- 
tions of accuracy reported by the test pub- 
lisher. If this is acceptable in some cases, it 
would not be so for the District given its 
unique character. Moreover, it is not clear 
that the historical verifications Dr. Lennon 
referred to took account of the influence of 
teaching on achievement, see Note 139 supra. 
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sidered which give an accurate picture of 
each student’s needs and abilities. The evi- 
dence, however, reveals that defendants are 
overly optimistic in their contentions. 

Interpretation. The major obstacle to de- 
fendants’ argument that test scores are in- 
terpreted is the fact that for many students 
interpretation cannot provide meaningful 
information. There is ample evidence, al- 
ready examined, that for disadvantaged chil- 
dren group aptitude tests are inappropriate 
for obtaining accurate information about in- 
nate abilities. Defendants have not explained 
how interpretation can overcome these tech- 
Nical limitations on the tests. 

The steps defendants have taken to ob- 
tain local norms will to some extent remedy 
the technical limitations on these tests. 
There is no evidence, however, as to how 
these local norms are being used in practice; 
at the time of trial, they had not even been 
fully developed. Moreover, defendants have 
not indicated any intention to investigate 
whether group tests being used are accurate 
predictors of achievement for District school 
children, another limitation on the mean- 
ingfulness of interpretation. 

Consequently, the court finds that for a 
majority of District school children there is 
a substantial risk of being wrongly labelled 
as having subnormal intelligence, a label 
that cannot effectively be removed simply by 
interpreting aptitude test scores. To what- 
ever extent placement decisions are based on 
these scores, interpreted or not, there is a 
distinct possibility that that placement is 
erroneous. Defendants are left, therefore, 
with the proposition that accurate judgments 
about students’ abilities can be made with- 
out reference to test scores in circumstances 
where those scores are likely to be erroneous. 

The infiuence of test scores. The court has 
already had occasion to express its conclu- 
sions regarding the crucial role aptitude test 
scores inevitably must play in the proper 
operation of the track system. Nonetheless, 
assuming that those charged with the re- 
sponsibility of evaluating and programming 
students according to their abilities could 
do so without regard to test scores, the court 
will turn to the evidence of whether in 
practice a student’s test score is ignored so 
as not to influence judgments. 

There can be no disputing the fact that 
teachers universally tend to be strongly 
influenced in their assessment of a child’s 
potential by his aptitude test scores. Defend- 
ants’ own expert, Dr. Lennon, acknowledged 
this to be the common. experience; and it 
would defy common sense to think the sit- 
uation could be otherwise. Although test 
publishers and school. administrators may 
exhort against taking test scores at face 
value, the magic of numbers is strong. 


A teacher, like any human being, must rely 
to some extent on appearance in making 
judgments about other people. If a student 
is slow in class, has trouble reading, seems 
dull-witted, and his reported IQ is 80, the 
natural inclination is to view the evidence 
as supporting one conclusion: the student 
is indeed a dullard. Yet it may be that both 
the slowness and the low IQ are the result of 
those factors—environmental or psycho- 
logical—that have nothing to do with native 
intelligence. ‘ 

The inclination to give undue weight to 
test scores can be enhanced if scholastic ap- 
titude tests assume an important role within 
the school system—as is the case with the 

istrict. Thus the school system makes man- 
datory the ue of at least five aptitude tests 
for each student during his academic career, 
in effect placing its official imprimatur on 
these particular tests. And, as noted earlier, 
the criteria for placement in the respective 
tracks are couched in terms of measured 
ability levels, reflecting the premise of the 


11 See, e.g., Rosenthal & Jacobsen, supra 
Note 135. 
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track system that maximum potential must 
be discovered. In such an atmosphere, the 
worth of a test score rises high. The court 
cannot accept defendants’ suggestion that 
test scores are not influential in placing 
students. id 

Misjudgments. Not only is there ample evi- 
dence that tests are influential in shaping 
teachers’ judgments, but there is dramatic 
evidence of the misjudgment that can come 
from this. 

The first example of this is in an incident 
described by Dr. Hansen in his Addendum: 
A Five-Year Report on Desegregation in the 
Washington, D.C. Schools (1960) : 

“The 1,303 students who were enrolled in 
the tenth grade basic curriculum in 1958— 
59 were given the advanced form JM of the 
Stanford Achievement Test in October 1958. 

“The average of the medians in the six 
tests is 6.5 grade, or 3.6 school years below 
the students’ actual grade of 10.1. While 
they were in the ninth grade these students 
were assigned to the basic curriculum at 
about th sixth grade level or below, as in- 
dicated by tests and teacher and counselor 
judgment. For more than half of them to 
make test scores above the sixth grade 
equivalent in the tenth grade indicates a 
phenomenal improvement over the testing 
period the preceding January, when all ninth 
graders took the Stanford Achievement Test, 
Form LM. 

“In the summary of this point, about two- 
thirds of the group tested in October 1958 
who in January 1958 had scored at the sixth 
grade or below, made scores above the sixth 
grade equivalent. As an example, of the 1,303 
students in the basic curriculum who took 
the test in paragraph meaning, 810 scored 
above the sixth grade equivalent, A spec- 
tacular finding is that 116 of these students 
made grade equivalents of 10.1 to 12.8. On 
the basis of these results alone, they were 
possibly ready for placement at the gen- 
eral, college preparatory, or even honors lev- 
els. 

“For these 810 students, then, significant 
gains were reported for the ten months, 
January to October. These gains undoubted- 
ly represent, in part at least, improvement 
resulting from instruction during these 
months, and perhaps for some, from at- 
tendance in summer school. They may also 
have resulted partly from differences in 
pupils’ attitudes at the time they took the 
test. They do point. up the necessity for 
greater care in guidance of pupils into the 
proper curriculum sequence.” (Ex..8, pp. 21— 
22.) (Emphasis added.) - 

Despite the call for “greater care,” as the 
next example shows, misjudgments have 
continued. 

In 1965 Dr, Hansen announced a change in 
Official policy: thenceforth, no student was 
to be assigned to the Special Academic Track 
without first being evaluated by a clinical 
psychologist and, if necessary, undergoing 
an individual test of ability. In September 
of that year 1,272 students, either already in 
the Speical Academic Track or-about to be 
enrolled in it on the recommendations of 
their teachers and principals, were reevalu- 
ated by the psychologists under the new or- 
der. As a result of this reevaluation approxi- 
mately 820, almost two-thirds, were discoy- 
ered to have improperly judged as requiring 
assignment to the Special Academic curric- 
ulum. Dr. Hansen’s comment on this inci- 
dent is instructive: 

“Q. Dr. Hansen, were you surprised by the 

* * * results of the testing, this crash pro- 
gram testing, did you expect that result? 
- “A. I am not surprised by the result be- 
cause when moving in the direction * * * 
of developing a special program for the men- 
tally retarded, those who by endowment 
seem mentally retarded, and those who are 
culturally handicapped, * * * it seems to 
me we could expect a variation of this kind 
in terms of the evaluations and judgments of 
principals * * *.” (Tr. 405-406.) 
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This acknowledgment of the probability of 
“variation” in judgments regarding the aca- 
demic needs of the disadvantaged student 
betrays the fatal weakness in the track sys- 
tem. In the 1965 incident 60% of the prin- 
cipals—and teachers’—evaluations were 
overruled only because experts apparently 
better able or better equipped were called in 
to analyze these students. But what of the 
thousands of students not reevaluated with 
such close scrutiny? One can only speculate, 
for example, how many students left in the 
General Track to prepare themselves for a 
useful vocation are these because of a “‘vari- 
ation” in judgment. Surely the same con- 
siderations that led the principals and teach- 
ers to misjudge 820 students in 1965—-grades, 
behavior, test scores, etc——can work to the 
detriment of any disadvantaged child, even 
if he is not recommended for downgrading 
to the Special Academic Track. A child’s fu- 
ture is entitled to judgments giving better 
odds than one out of three.” 

The self-fulfilling prophecy. The real 
tragedy of misjudgments about the disad- 
vantaged student’s abilities is, as described 
earlier, the likelihood that the student will 
act out that judgment and confirm it by 
achieving only at the expected level.4# In- 
deed, it may be even worse than that, for 
there is strong evidence that performance in 
fact declines. (Tr. 1727, 1785-1789, 1792— 
1796.) 44* And while the tragedy of misjudg- 


142 Evidence of the impact of the new re- 
gime is startling in some instances. As Table 
A (Section D, supra) shows, there was an 
overall decline i& enrollments in the Special 
Academic Track in 1965. In some schools the 
drop was extreme, suggesting a high inci- 
dence of misjudgments prior to 1965. This is 
evident in these junior high schools: Browne, 
a decline of 17.3% (25.1% to 7.8%); Douglass, 
14.7% (23.3% to 8.6%); Sousa, 12.9% (16.3% 
to 3.4%); Hine, 10.0% (141% to 4.1%); 
Shaw, 8.0% (36.0% to 28.0%). Two Senior 
high schools had significant declines: Dun- 
bar, 6.9% (16.7% to 9.8%); Cardozo, 6.2% 
(18.2% to 12.0%). All of these are low-middle 
or low income, almost all-Negro, schools. 
(See Tables B and C, Section D, supra.) 

143 Another result can be the student’s dis- 
enchantment with school, causing him to 
drop out before graduating. Plaintiffs have 
charged the track system with causing drop- 
outs; defendants claim that it increases the 
school’s holding power. The evidence on the 
matter is extremely confused, though. 

It is clear that the District does have a 
dropout problem. In 1963, 37% of the 1960 
tenth grade class did not graduate, making 
the District the third worst of 19 large-city 
school systems in the country—better than 
only New York and Detroit. However, the 
trend in this regard has been upward in the 
past several years, albeit slowly. (Ex. 45; Ex. 
A-3, p. 60.) On the other hand, other evi- 
dence indicates that the number of dropouts 
is increasing. (Ex. C-2.) Almost all of these 
are Negroes from the Special Academic and 
General Tracks, at both junior and senior 
high levels—although 1964 figures show an 
increase in dropouts from the Regular Track 
as well. (Ex. C—21.) 

Given the conflicting and incomplete data, 
the court has been unable to establish a clear 
link between tracking and dropouts, one way 
or the other. The problem of the inadequate 
data is well analyzed in Exhibit A-3, pp. 
57-60. 

14 One striking item of evidence in this 
regard reveals that, in reading achievement 
in the District schools, 67.2% of the stu- 
dents are reading at or above grade level in 
Grade 3 but by Grade 8 that per cent has 
dropped to less than half (45.5%). (Ex. A-3, 
p. 27.) 

This pattern is also reflected in 1966 test 
scores. Thus, on second, fourth and sixth 
grade reading tests the results were as fol- 
lows: 
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ments can occur even under the best of cir- 
cumstances, there is reason to believe the 
track system compounds the risk. 


First, the fundamental commitment of the 
track system is to educate ability, not just 
the student.1* By assuming the responsibil- 
ity of deciding who gets what kind of educa- 
tional opportunity, the school system places 
a dear price on teacher misjudgments. Thus, 
when a misjudgment does occur, the result 
will be institutionally to shunt the student 
into a curriculum placed to his presumed 
abilities, where he is likely to progress only 
at the speed at which he is taught. A 
sixth-grade student nourished on third-grade 
instruction is apt to finish the year with a 
third-grade education; yet the haunting 
question: could he have done better? 


Another aspect of the track system’s em- 
phasis on ability is the distinctly competitive 
atmosphere injected into the curriculum. In- 
deed, competition is the intent, for it is com- 
petition that Dr. Hansen relies upon as the 
spur to individual efforts to achieve and rise 
up. But in a school system such as the Dis- 
trict’s where well over half of the students 
come from impoverished backgrounds and 
90% are born into a world where the color of 
their skin makes life an inevitable struggle 
simply to obtain equality, turning the pur- 
suit of education into yet another competi- 
tion is just unfair. As might be expected, in 
such a setting the race goes to the swift; and 
to the child disadvantaged only by birth- 
right can go a second-class education. 

The third feature of the track system is its 
tendency to reinforce the psychological im- 
pact of being adjudged of low ability. By 
consigning students to specifically designated 
curricula, the track system makes highly vis- 
ible the student’s status within the school 
structure. To the unlearned, tracks can be- 
come pejorative labels, symptomatic of which 
is the recent abandonment of the suggestive 
“Basic” for the more euphemistic “Special 
Academic” as the nomenclature of the lowest 
track.\7 And even if a student may be un- 
aware of labels, he cannot ignore the physi- 
cal fact of being separated from his fellow 
students. 


None of this is to suggest either that a 


(1) Per cent of elementary school classes 
at or above median: Grade 2—50%; Grade 
444%; Grade 6—36%. 

(2) Per cent of elementary schools at or 
above median: Grade 2—54%:; Grade 4— 
38%; Grade 6—20%. 

As could be expected, the low scoring 
schools were the lower-income, Negro or 
predominantly Negro schools. (See generally 
Court Ex. 4.) 

At the junior high school level (ninth 
grade), 20 of the 25 schools were below 
median (from 2 to 14 points); all but two 
had virtually all-Negro enrollments, and the 
two exceptions were only slightly below 
median. The income levels ranged from the 
poorest to one predominantly Negro school 
at the $8,000-$8,999 level; the mean income 
level was about $4,500. (See ibid.) 

At the senior high school level (11th 
grade), six of the 11 high schools were below 
median. Again the pattern was for the lower 
income Negro schools to gravitate toward 
the bottom. (See ibid.) That senior high 
schools might appear to be relatively better 
off is misleading, since between junior and 
senior high school the system loses many 
Negroes from the General and Special Aca- 
demic Tracks. See Note 143 supra. 

14 Hansen 44. 

14 Defendants’ witness, Dr. Dailey, pointed 
to another risk of reinforcing a child’s pres- 
ent disabilities—the lack of contact with stu- 
dents having a command of standard Eng- 
lish. The homogeneous class, by grouping 
students similarly handicapped, removes a 
source of stimulation available in a mixed- 
ability setting. (Tr. 6386-6387.) 

447 Compare Hansen 46-47, 
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student should be sheltered from the truth 
about his academic deficiencies or that in- 
struction cannot take account of varying 
levels of ability. It is to say that a system that 
presumes to tell a student what his ability 
is and what he can successfully learn incurs 
an obligation to take account of the psy- 
chological damage that can come from such 
an encounter between the student and the 
school; and to be certain that it is in a posi- 
tion to decide whether the student’s deficien- 
cies are true, or only apparent. The District 
of Columbia school system has not shown 
that it is in such a position. 


OPINION OF LAW 
I. Preview 


A preliminary matter concerns identifica- 
tion of the governing constitutional prin- 
ciples. In Bolling v. Sharpe, 347 U.S. 497 
(1954), the companion to Brown v. Board of 
Education, 347 U.S. 483 (1954), the Supreme 
Court held that the equal protection clause’s 
proscription against de jure school segre- 
gation—segregation directly intended or 
mandated by law or otherwise issuing from 
an Official racial classification—was an ele- 
ment of due process of law under the Fifth 
Amendment, thereby applicable in the Dis- 
trict of Columbia. In so doing the Court 
postponed consideration of which additional 
doctrines of equal protection due process in- 
cludes, at least insofar as the District of 
Columbia is concerned. 

In the intervening years the Court has 
found the due process clause of the Four- 
teenth Amendment elastic enough to em- 
brace not only the First#® and Fourth 
Amendments,“* but the self-incrimination 
clauses of the Fifth,“ the speedy trial, con- 
frontation and assistance of counsel clauses 
of the Sixth,“! and the cruel and unusual 
punishment clause of the Eighth.“ In so 
doing the Court has responded with implicit 
and understandable revulsion to invitations 
to distinguish between the core and sub- 
stance of a constitutional right and its sup- 
posed mere incidents or excrescences.1 

In the meantime the equal protection 
clause has consolidated its position as the 
cutting edge of our expanding constitutional 
liberty 4; and a constitutional amendment, 
the Twenty-third, has struck at the idea that 
denizens of the District are second-class citi- 
zens. Apart from these post-Bolling transi- 
tions is the consideration which Bolling it- 
self adumbrated, at once eminently com- 
monsensible and yet rooted deep in the 
theory of federalism: it is “unthinkable,” 
347 U.S. at 500, that school practices which 
the Constitution forbids in New York, 
Birmingham and Los Angeles it should for- 
give in Washington, D.C. “[T]he District of 
Columbia is not a provincial community but 
the cosmopolitan capital of a nation that 
professes democracy.” Carr v. Corning, 86 
U.S. App. D.C. 178, 192, 183 F. 2d 14, 33 (1950) 
(Edgerton, J., dissenting) . 

From these considerations the court 
draws the conclusion that the doctrine of 
equal educational opportunity “\—the equal 


148 Near v. Minnesota, 283 U.S. 697 (1931). 

14 Wolf v. Colorado, 338 U.S. 25 (1949). 

1 Malloy v. Hogan, 378 U.S. 1 (1964). _ 

11 Klopfer v. North Carolina, — U.S.—, 87 
Sup. Ct. Rep. 988 (1967); Pointer v. Tezas, 
380 U.S. 400 (1965); Gideon v. Wainwright, 
372 U.S. 335 (1963). 

13 Robinson v. California, 370 U.S. 660 
(1962). 

u3E.g., see the conflicts in the various 
opinions in Pointer v. Texas, supra Note 151, 
and Ker v. California, 374 U.S. 23 (1963). 

14 See Reitman v. Mulkey, — U.S. —, 35 
U.S.L. Week 4473 (May 29, 1967); Reynolds 
v. Sims, 377 U.S. 533 (1964); Griffin v. Illi- 
nois, 351 U.S. 12 (1956); Goldberg, Equality 
and Government Action, 39 N.Y.U. L. Rev. 
205 (1964). 

155 Brown v. Board of Education, 347 U.S. 
483, 493 (1964). 
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protection clause in its application to public 
school education—is in its full sweep a com- 
ponent of due process binding on the Dis- 
trict under the due process clause of the 
Fifth Amendment. 

To fathom and apply the content of the 
principle of equal educational opportunity 
is the court’s next project. As every student 
of the Constitution knows, the intense de- 
bate over racial segregation in the schools 
has clustered around two seminal concepts: 
de jure and de facto segregation. The first 
of these, as already indicated, adverts to 
segregation specifically mandated by law or 
by public policy pursued under color of law; 
this is the segregation unequivocally de- 
nounced by Bolling and Brown. School seg- 
regation is de facto when it results from the 
action of pupil assignment policies not based 
on race upon social or other conditions for 
which government cannot be held respon- 
sible *; whether segregation so occasioned 
does fall within Brown’s proscription the 
Supreme Court has not yet considered or 
decided. A third equal protection approach to 
the problems presented by this case questions 
whether the principle of equal educational 
opportunity does not require that schools 
must be materially equal whenever, for 
whatever reasons, these schools are substan- 
tially segregated racially or economically. 

After briefly treating and rejecting plain- 
tiff’s unseasonable argument invoking the 
requirement that formerly (before 1954) de 
jure. school systems affirmatively ‘‘disestab- 
lish” segregation, the court holds that a sep~- 
araté-but-equal rule, a variation perhaps of 
Plessy v. Ferguson, 163 U.S. 537 (1896), does 
apply, and that violations of this rule have 
been recorded here in the District. The court 
then turns to the optional zones and teacher 
segregation, concluding that these practices 
are condemned by de jure reasoning. Next, 
the court assesses the de facto segregation 
question and holds that the District’s neigh- 
borhood school policy, as presently admin- 
istered at least, results in harm to Negro 
children and to society which cannot con- 
stitutionally be fully justified. Finally, the 
court finds that the effect of the track sys- 
tem is to deny a majority of District stu- 
dents their right to equal educational op- 
portunities. 


II, Disestablishing de jure segregation 


Until 1954 the District of Columbia’s pub- 
lic schools were segregated by law. The ques- 
tion arises of what relevance this fact has to 
a segregation suit launched in 1966. 

Plaintiffs press the argument that effec- 
tively to “disestablish” de jure segregation— 
no matter went the law on de facto segrega- 
tion—a sch6ol board must adopt an assign- 
ment system which will achieve substantial 
actual integration. Indeed, considerable ap- 
parent support in precedent can be mar- 
shalled in defense of this position, including 
the Office of Education desegregation guide- 
lines, which in some cases require minimum 
percentages of actual integration, 45 CFR. 
§ 181.54 (Supp. 1967); the accent in all the 
recent cases on a desegregation plan that 
“works” and gets “objective” results, e.g., 
United States v. Jefferson County, 5 Cir., 372 
F. 2d 836, 847 (1967); Bradley v. School 
Board, 4 Cir., 345 F. 2d 310, 322-323 (1965) 
(Sobeloff and Bell, JJ., concurring in part); 


156 See Dowell v. School Board, W.D. Okla., 
244 F. Supp. 871, 976 (1965), affirmed, 10 Cir., 
— FP. 2a — (Jan. 23, 1967), cert. denied, — 
U.S. —, 35 U.S.L. Week 3419 (May 29, 1967), 
holding segregation unconstitutionalin part 
because the residential conditions which pro- 
duct it had been “initiated by law.” 

187 The opinion reported in 372 F. 2d is by 
Judge Wisdom for the panel. The case was 
reafirmed by the Fifth Circuit en banc on 
March 29, 1967, which adopted Judge Wis- 
dom’s opinion, though prefixing it with six 
paragraphs of text. 
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Dove v. Parham, 8 Cir., 282 F. 2d 256 (1960); 
and the Fifth and Eighth Circuits’ recent 
rejection in its application to desegregation 
suits of the Briggs v. Elliot, ED.S.C., 132 F. 
Supp. 776, 777 (1955), “the Constitution * * * 
does not require integration” dictum. Jeffer- 
son County, supra, 372 F. 2d at 861-872; 
Kemp v. Beasley, 8 Cir., 352 F. 2d 14 (1965). 

All this learning, however, has been ap- 
plied primarily in situations where not only 
the condition of segregation persists, but the 
same students attend the very schools they 
were attending before “desegregation.” The 
courts have shown less inclination to apply 
it to situations in which a complete revamp- 
ing of the school system into neighborhood 
schools proves to have segregatory effects. 
See, e.g., Davis v. Board of School Comm'rs, 
5 Cir., 364 F. 2d 896, 900 n. la (1966). The 
Office of Education percentage guidelines 
themselves do not apply to desegregation 
plans entailing establishment of neighbor- 
hood schools. See 45 C.F.R. §§ 181.31-181.35 
(Supp. 1967). 

The argument can be made, however, that 
even in these situations the court has the 
power, though not necessarily the duty, to 
insist on a degree of actual integration. 
Twin considerations could be thought to un- 
derlie such a remedy. One, the court is en- 
titled to real assurance that the School Board 
has abandoned its earlier unconstitutional 
policy of segregation, assurance which only 
the objective fact of actual integration can 
adequately provide, inasmuch as only that 
is ‘clearly inconsistent with a continuing 
policy of compulsory racial segregation.” 
Gibson v. Board of Public Instruction, 5 Cir., 
272 F. 2d 763, 766 (1959). Two, the entire 
community, white and black, whose own at- 
titude toward Negro schools is what stigma- 
tizes those schools as inferior, must be dis- 
abused of any assumption that the schools 
are still officially segregated, an assumption 
it might cling to if after supposed “deseg- 
regation” the schools remained segregated in 
fact. 

But whatever the merits of the argument 
in the large, the court is not disposed to 
grant relief on its basis in this case, for two 
reasons. First, there is a failure of proof. 
Plaintiffs have not supplied the court with 
the necessary data as to the degree of actual 
integration in the years immediately follow- 
ing Bolling, which obviously under this the- 
ory form the crucial period. Although sub- 
stantial segregation was an inevitable result 
of adoption of the neighborhood plan in 1954, 
without hard figures the court cannot be as- 
sured that actual integration was then so 
minor as to justify relief. 

Second, the argument is untimely. This 
suit was begun 12 years after the institution 
of the neighborhood school policy, making 
the policy older than most of the students 
today attending the local schools. Many con- 
current causes have combined with the 
Board’s 1954 decisions in the evolution of 
present reality. If the segregation in the Dis- 
trict’s schools is not currently objectionable 
under either an independent de facto or de 
jure rationale, it would be very difficult to 
strike it down merely because the neighbor- 
hood school policy failed to produce suffi- 
cient integration when it replaced an overt 
de jure system 13 years ago. 


III. Separate but unequal 


Section III of the findings above tran- 
scribes the court’s conclusions respecting the 


68 This is one of the holdings, or readings, 
of Dowell v. School Board, supra Note 156. 

159 Compare the NLRB’s remedy of perma- 
nently ‘“disestablishing” company-domi- 
nated unions, which it announced in Car- 
penter Steel Co., 76 N.L.R.B. 670 (1948). See 
Freund, Civil Rights and the Limits of Law, 
14 Buffalo L. Rev. 199, 205 (1964). 

1 The only figures in the record are the 
meagre ones reported in Findings I-D. 


H 7689 


comparative inferiority which vexes the typi- 
cal predominantly Negro school in the Dis- 
trict. The major findings can be briefly re- 
stated here. First, the school system’s most 
ancient nad dilapidated buildings can be 
found in the low income areas—which in 
Washington means in the Negro ghettos. 
There the typical school building is nearly 
60 years old; the median building age else- 
where in the city is approximately 40 years. 

The predominantly (i.e. 85-100%) Negro 
schools suffer from drastic student over- 
crowding (the median in 1965-66 for the 107 
predominantly Negro elementary schools: 
115% of capacity, which qualifies as an emer- 
gency situation), even while the 85-100% 
white schools flourish with empty seats and 
classrooms (their median: 77%). The dis- 
tinction is almost systematic, in the sense 
that virtually every predominantly Negro 
school is more crowded than the majority of 
predominantly white schools. 

By virtue of the compound of several in- 
dividual ingredients of imbalance, the teach- 
ers at the predominantly white schools.are a 
clear class above predominantly Negro 
school faculties in quality. Teachers at these 
latter schools have had much less teaching 
experience than their colleagues in the pre- 
dominantly white schools, and more than 
twice as many of them have only temporary 
licenses, signifying their failure to compile 
the qualifications demanded by the school 
system for tenured positions; indeed, almost 
all the schools except those predominantly 
white must deal with a surfeit of temporary 
teachers. The large number of teachers with 
graduate degrees in the predominantly white 
schools is a feature the predominantly Negro 
schools do not equal. The fact that median 
per pupil expenditure in the predominant- 
ly Negro elementary schools has been a clear 
$100 below the figure for predominant- 
ly white schools, and $132 below the schools 
west of the Park, summarizes all the in- 
equalities above, and perhaps significant 
others. 

Every student within the boundaries of 
predominantly white schools gets a chance 
to attend kindergarten in his neighborhood 
school; the comparable opportunity is avail- 
able in the predominantly Negro neighbor- 
hoods only if classroom space is avail- 
able—and often it is not. In view of society’s 
growing awareness that the childrem of the 
slums absolutely must be brought into the 
culturally rich atmosphere of the school at 
the earliest age—three or four if possible— 
this failure in many Negro neighborhoods 
to provide even kindergarten training, freely 
available in the white districts, cannot but 
be disquieting. 

The predominantly Negro schools, thus, 
are at severe comparative disadvantage in 
major respects. True, large dosages of fed- 
eral financial assistance are infused into 
the slum schools and those alone under the 
Economie Opportunity Act, the Elementary 
and Secondary Education Act, and the im- 
pact aid legislation. None of these, how- 
ever, requires more than nominal local con- 
tributions, and so they have all but nil ef- 
fect on how the Board disburses its own as- 
sets. Furthermore, these statutes are mani- 
festly intended to provide extraordinary serv- 
ices at the slum-schools, not merely to com- 
pensate for inequalities produced by local 
school boards in favor of their middle-in- 
come schools. Thus, they cannot be regard- 
ed as curing any inequalities for which the 
Board is otherwise responsible. 


1142 U.S.C. §§ 2781-2791 (1964), as 
amended. 

16290 U.S.C. §§ 241-a—241-1 (Supp. I 1965). 

13 30 U.S.C. $§ 236-244 (1964), as amend- 
ed, 20 U.S.C. § 244(8) (Supp. I 1965). 


“ve 
eh “)° coy jw 


eK vate 


i haere 
ft Newt 48 
; I. i 


be Sr ait 8 oe = fae if 


_ meio i as? an a 


a ay 
iw i) Ut 5 uF pron agi ly 
& at pee Abi PR! coxa 
Aktep ie of 
or e's: mien? "a 


H 7690 


Taking what has been called ‘“‘a ‘new’ ap- 
proach to litigation over racial imbalance,” 
the court considers whether these docu- 
mented inequalities in the predominantly 
Negro schools deny the children who are as- 
signed by defendants to attend them equal 
educational opportunity and equal protec- 
tion of the law. However the Supreme Court 
ultimately decides the question of a school 
poard’s duty to avoid pupil-assignment poli- 
cies which lead to de facto segregation by 
race and class, it should be clear that if 
whites and Negroes, or rich and poor, are to 
be consigned to separate schools, pursuant to 
whatever policy, the minimum the Constitu- 
tion will require and guarantee is that for 
their objectively measurable aspects these 
schoo!s be run on the basis of real equality, 
at least unless any inequalities are ade- 
quately justified. 

To invoke a separate-but-equal principle is 
bownd to stir memories of the bygone days of 
Plessy v. Ferguson, 163 U.S. 537 (1896). To 
the extent that Plessy’s separate-but-equal 
doctrine was merely a condition the Supreme 
Court attached to the states’ power delib- 
erately to segregate school children by race, 
its relevance of course does not survive 
Brown. Nevertheless, to the extent the Plessy 
rule, as strictly construed in cases like Sweat 
v. Painter, 339 U.S. 629 (1950), is a reminder 
of the responsibility entrusted to the courts 
for insuring that disadvantaged minorities 
receive equal treatment when the crucial 
right vo public education is concerned, it 
can validly €laim ancestry for the modern 
rule the court here recognizer. It was in the 
latter days of Plessy that the rule of actual 
equality began regularly to be applied. At 
that time de jure segregation was of very 
shaky status, morally, socially and constitu- 
tionally; so it is with de facto segregation to- 
day. If in either circumstance school boards 
choose not to integrate, it is just and right 
that courts hold these segregated schools to 
standards of material equality. Of course, 
however, there are important differences be- 
tween the doctrines ald and new. Under 
Plessy’s provisions once a court discovered a 
substantial inequality between white and 
Negro schools its inquiry apparently came to 
an end: even strong justification underlying 
the inequality could not deprive the Negro 
student of his right to judicial relief. No 
court would advance 50 absolutist an ap- 
proach outside the de jure framework. 

The constitutional principle from which 
this modern separate-but-equal rule draws 
its sustenance is, of course, equal protection. 
Orthodox equal protection doctrine can be 
encapsulated ina single rule: government ac- 
tion which without justification imposes un- 
equal burdens or awards unequal benefits 
is unconstitutional. The complaint that 
analytically no violation of equal protection 
vests unless the inequalities stem from & 


——— 

1 See T. Emerson, D. Haber & N. Dorsen, 
Political and Civil Rights in the United 
States 1779 (3d ed. 1967). See also Rousselot, 
Achieving Equal Educational Opportunity 
for Negroes in the Public Schools of the 
North and West: The Emerging Role for 
Private Constitutional Litigation, 35 Geo. 
Wash. L. Rev. 698, 712-717 (1967); Horowitz, 
Unseparate but Unequal—The Emerging 
Fourteenth Amendment Issue in Public 
School Education, 13 U.C.L.A. L. Rev. 1147 
(1966) . 

165 The crime which Plessy committed was 
that in applying its standard it concluded 
that de jure segregated facilities were OF 
or could be equal. The Court, ruling in 

—Brown that deliberately segregated schools 
were inherently unequal, implicitly accepted 
the separate but equal frame of reference, 
exploding it from the inside so far as its 
application to de jure schools was concerned. 
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deliberately discriminatory plan 1 is simply 
false. Whatever the law was once, it is a 
testament to our maturing concept of equal- 
ity that, with the help of Supreme Court de- 
cisions in the last decade, we now firmly 
recognize that the arbitrary quality of 
thoughtlessness can be as disastrous and un- 
fair to private rights and the public interest 
as the perversity Of a willful scheme." 


Theoretically, therefore, purely irrational 
inequalities even petween two schools in 4 
culturally homogeneous, uniformly white 
suburb would raise a real constitutional 
question. But in cases not involving Negroes 
or the poor, courts will hesitate to enforce 
the separate-but-equal rule rigorously. 
Through use of a generous de minimis rule 
or of a relaxed justification doctrine, or 
simply in the name of institutional comity, 
courts will tolerate a high degree of inequal- 
ity-producing play, and delay, in the joints 
of the educational system. But the law is too 
deeply committed to the real, not merely 
theoretical (and present, not deferred) equal- 
ity of the Negro’s educational experience to 
compromise its diligence for any of these 
reasons when cases raise the rights of the 
Negro poor. Further, the inequality of a 
predominantly Negro school is most often 
no mere random fortunity unlikely to per- 
sist or recur, as those proposed rules im- 
pliedly regard it. It is instead just one more 
exemplification of a disheartening and seem- 
ingly inexorable principle: segregated Negro 
schools, however the secregation is caused, are 
demonstrably inferior in fact. This principle 
is unanimously attested to by reports from 
every quarter. jaor, (el Comm’n on Civil 
Rights, Public Schools North and West 216- 
226 (1962); Silverman, Crisis in Black and 
White 262-263 (1965): National Ass’n of In- 
tergroup Relations Officials (NAIRO), Public 
School Segregation in the North 34-35 (1963); 
Dentler, Barriers to Northern School De- 
segregation, in The Negro American 472, 473 
(K. Clark & T. Parsons ed. 1966); Peck & 
Cohen, The Social Context of De Facto School 
Segregation, 16 W. Res L. Rev. 572, 590, 593— 
594 (1965). 

In any event the particular inequalities 
which have been uncovered in the course of 
this very long trial easily suffice to lay the 
predicate for an equal protection violation; 
as the Task Force commented, they may 
well cpell the margin between “superior and 
inferior education.” (Ex. A-3, Pp. 19.) If any 
countervailing advantages favor the predomi- 
nantly Negro schools, defendants have 
failed to highlight them. 


And here, too, there is an absence of con- 
vincing justification for the discriminations. 
The school system’s failure to keep up with 


EES 

108 See Kaplan, Segregation Litigation and 
the Schools—Part II: The General Northern 
Problem, 58 Nw. U. L. Rev. 157, 158-159 n.3 
(1963). 

11 See Baker v. Carr, 369 U.S. 186, 226 
(1962) : discrimination-in-fact is bad when 
it “reflects no policy, but simply arbitrary 
and oapricious action.” (Justice Brennan’s 
emphasis.) The record here indicates, more- 
over, that not all the inequalities have been 

“ thoughtless. 

The government classification in this case 
results from the neighborhood policy which 
assigns students according to residential 
zones, and also from the numerous but de- 
liberate government allocative decisions the 
sum of which represents the inequalities the 
court has found. 

168 See Leflar & Davis, Segregation in the 
Public Schools—1953, 67 Harv. L. Rev. 377, 
398 (1954). It is instructive that another 
court has provided a remedy when the only 
disparity found was in the number of uncer- 
tified teachers. Matter of Skipwith, 14 Misc. 
2d 325, 180 N.Y.S. 2d 852 (Dom. Rel. Ct. 1958). 
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burgeoning population in the Negro neigh- 
borhoods explains several of the inequalities, 
thereby showing that the Board cannot be 
charged with having schemed their eventua- 
tion. But the element of deliberate discrim- 
ination is as indicated above, not one of 
the requisites of an equal protection. viola- 
tion; and, given the high standards which 
pertain when racial minorities and the poor 
are denied equal educational opportunity, 
see pp. 163-165, infra, justification must be 
in terms not of excusing reasons of this 
stripe but of positive social interests pro- 
tected or advanced. A related line of defense 
is that the school administration, through 
its six-year building plan, is moving to close 
at least the most glaring inequalities. But 
that a party is in process of curing illegal- 
ity, although that circumstance may affect 
the relief which equity finally grants, does 
not oust athe court from its jurisdiction to 
declare the constitutional wrong. See United 
States v. W. T. Grant Co., 345 US. 629, 632 
(1953). 

The failure to justify. the teacher in- 
equalities can also be confirmed. The attrib- 
utes of individual schools’ faculties are nat- 
ural outgrowths of the methods by which 
teachers are assigned to the schools. And the 
court has already found that teacher assign- 
ment has been characterized by unconstitu- 
tional racial considerations. Absent strong 
evidence, the court will not assume that the 
superiorities in the qualifications of the pre- 
dominantly white schools’ faculties are un- 
related to the infirmities in the appointment 
process. 

The final question concerns the remedy 
to be administered for relief of the inequali- 
ties here identified. Once the showing of in- 
equality is completed, it may be that until it 
is eliminated the Negro student has the 
right to transfer to one of the advantaged 
white schools, as he did during Plessy’s reign 
under similar circumstances. See Missouri er 
rel. Gaines v. Canada, 305 US. 337 (1938). 
He certainly is entitled to appropriate in- 
junctive relief directed at phasing out the 
inequality. These two considerations coalesce 
in the remedy the court is ordering for over- 
crowding: that the Board transport volun- 
teering Negro students from the city’s over- 
crowded elementary schools into the partly 
vacant white schools west of the Park. On 
this score the court is impressed that Dr. 
George Brain, whom defendants qualified as 
an expert on public school administration, 
as Superintendent of Baltimore’s schools or- 
dered the busing of center city Negro stu- 
dents into white schools along the city’s 
periphery for this precise reason: to even out 
overcrowding. At the time of trial this busing 
project in Baltimore was in its third year. 
Similar projects are under way in other 
cities. Implicit in the court’s choice of rem- 
edy is the judgment that the Board’s open 
transfer policy, see Findings J-E-3-a, as relief 
from the disparate overcrowding is unaccept- 
ably meager. The transfer right which places , 
the burden of arranging and financing trans- 
portation on the elementary school children 
is, particularly for the poor, & sterile right, 
one of form only. : é 

The court should add that the integration 
implications of this remedy are obvious; as 
such, it gets cumulative support from the 
court’s de facto segregation holding spelled 
out in Section V, where its equities are more 
thoroughly explored. 

The teacher inequalities need no direct 
rectification at this time. Pursuant to one 
section of this court’s order entered for rea- 
sons apart from separate-but-equal, the 
school system will soon be integrating its 
faculties. Compliance with this provision will 
necessarily encompass the reassignment of 
a number of. white teachers currently serving 
at predominantly white schools. Since in 
general these are the best educated, longest- 
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experienced and highest salaried teachers in 
the system, integration will also serve as a 
vehicle for equalizing faculty. The court will 
therefore defer formulation of specific pro- 
visions for faculty equalization at least until 
the dust surrounding this fall’s ‘“substan- 
tial” teacher integration settles. 


IV. De jure segregation 
A. Optional Zones 


Optional zones, deviants from the core 
principles of a neighborhood school policy, 
allow students living within their borders to 
choose which of two or more schools they 
will attend. In Washington, zones couched 
between the Park and 16th Street let the 
whites and Negroes in that integrated neigh- 
borhood attend either nearby predominantly 
(85-100%) Negro schools or integrated or 
white schools far on the other side of the 
Park, In the Southwest, urban renewal whites 
and public housing Negroes may attend 
either the distant, integrated Western High 
School or Dunbar, predominantly Negro. The 


- theme which the court finds runs through 


these and other optional zones recently abol- 
ished is the school system’s reluctance to 
make white students attend primarily Ne- 
gro schools.1® 

To place this case in the larger perspective, 
it can be pointed out that an unwillingness 
to pursue a neighborhood school policy 
through to its logical consequences when 
that entails relegating whites to Negro schools 
is not a habit peculiar to local school offi- 
cials. The Fifth. Circuit Court of Appeals, 
schooled and toughened by a decade of ex- 
perience, with Southern desegregation, was 
recently moved to comment wearily on the 
steadfastness with which those Southern 
communities that have adopted neighbor- 
hood school plans carve exceptions there- 
from: 

“As every member of this court knows, 
there are neighborhoods in the South and 
in every city in the South which contain 
both Negro and white people. So far as has 
come to the attention of the court, no Board 
of Education has yet suggested that every 
child be required to attend his ‘neighborhood 
school’ if the neighborhood school is a Negro 
school. Every board of education has claimed 
the right to assign every white child to a 
school other than the neighborhood school 
under such circumstances,” 1% 


#° This reluctance is evident in other school 
system practices and incidents: a. Two years 
age the boundary line between Rabaut and 
Paul Junior Highs was redefined in order to 
avoid splitting up a small minority of white 
students between those two predominantly 
Negro schools. b. There was an “optional 
feature” in the Board’s desegregation plan, 
allowing students to remain in the schools 
they were attending when Bolling was 
handed down even if outside their own 
neighborhoods as defined by the 1954 reor- 
ganization. It apparently expired of its own 
terms no, later than 1960. See Mapp v. Board 
of Educe., 6 Cir., 873 F. 2d 75, 77 (1967); 
Dowell v. School Board, W. D. Okla., 244 F. 
Supp. 971, 974-975 (1965), affirmed, 10 Cir., 
— F. 2d —— (Jan. 23, 1967), cert. denied, 
—— US. ——,, 35 U.S.L. Week 3419 (May 29, 
1967). c. Another practice permitted white 
students who alleged they would be psy- 
chologically unnerved by integration to flee 
from the predominantly Negro schools in 
their neighborhoods into public schools with 
greater white enrollment elsewhere in the 
city, a practice obviously giving encourage- 
ment to misrepresentations and to nascent 
prejudice in the young. There is no evidence 
as to whether this practice or any variant 
thereof is still in existence. See Goss v. 
Board of Educ., 373 U.S. 683 (1963). 

% Davis vy. Board of School Comm’rs, 5 
Cir., 364 F, 2d 896, 901 (1966). 
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Nor is this even an exclusive Southern 
Phenomenon; across the North similarly de- 
rived optional zones besmirch the supposed 
racial evenhandedness of many school 
boards’ neighborhood school policies 17 


Nationally common or not, these zones in 
the District produce de jure constitutional 
violations. Given their unmistakably segre- 
gatory aspects and the Supreme Court’s 
broad expression in Goss v. Board of Educa- 
tion, 373 U.S. 683, 686, 688 (1963), that any 
device which “promote[s]” or inevitably 
“lends itself’ to segregation is unconstitu- 
tional, the optional zones might be thought 
to pose an easy equal protection question. 
Unlike the minority-to-majority transfer 
struck in Goss, however, these zones do allow 
the Negro as well as the white students who 
live within them to choose a white (or inte- 
grated) rather than a predominantly Negro 
school; and at first glance these zones may 
be thought to bear a slight resemblance to 
student freedom of choice plans now being 
approved in the South, if only on a provi- 
sional basis.172 These are plans which let all 
the students within a school system elect 
which of two or more schools they will 
attend. On closer analysis the similarity 
vanishes. 


For, whatever the value of a free choice 
plan adopted city-wide, anomalies flower 
when islands of free choice are planted 
Selectively in the midst of a neighborhood 
school system. These zones in the District 
admittedly were created to accommodate 
white families anxious not to send their 
children to Negro schools; they were created 
in Crestwood, Kalorama Triangle, and in the 
Southwest because of the residence there of 
a significant number of whites, probably a 
higher density of white families, the court 
can note, than anywhere else in the Roose- 
velt, Cardozo and Dunbar High School dis- 
tricts. They were not established in any of 
the nearly exclusively Negro neighborhoods 
which typify the Roosevelt-Cardozo-Dun- 
bar swath of the central city. 


Thus the racial basis for the optional 
zones becomes not only obvious but dis- 
criminatory. Negro students living in the 
Dunbar High School district, but outside the 
optional zone, and therefore compelled by 
the neighborhood school logic to attend 
Dunbar (a predominantly Negro school) are 
frustrated in their right to equal protection 
when that logic is withheld from students 
in the integrated Southwest corner of the 
Dunbar district to whom it equally applies. 
If the neighborhood policy anywhere in the 
District locks Negro students without their 
consent into predominantly Negro Schools, 
they certainly are entitled to the solace of 
knowing that in similar circumstances con- 


centrations of whites, and Negroes living: 


near them, are not being accorded undue 
differential treatment in other parts of the 
city.173 


11 See I US. Civil Rights Comm’n, Racial 
Isolation in the Schools 52-54 (1967) ; NAIRO, 
Public School Segregation and Integration in 
the North 25-26 (1963). j 

172 United States v. Jefferson County Bd. of 
Educ., 5 Cir., 372 F. 2d 836 (1966), reaffirmed 
en banc, — F, 2d — (March 29, 1967); Kemp 
v. Beasley, 8 Cir., 352 F. 2a 14 (1965); Brad- 
ley v. School Board, 4 Cir., 345 F. 2a 310, 
vacated on other grounds, 382 U.S. 103 
(1965). 

+3 Western, one of the options in each of 
the high school zones, is an integrated school 
(the only such high school in the city) the 
white enrollment at which has slumped all 
the way from 73% to 41% since 1962. De- 
fendants do not say that the design of these 
zones is to infuse white students into a 
school in danger of losing its integrated 
character. Any argument that this purpose 
underlies the zones would shipwreck on the 
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One question is left. The unsupported ut- 
terance of a school official respecting the 
Dunbar zone, but that zone only, was that 
whites in the zone would sign up at private 
schools rather than attend the predominantly 
Negro neighborhood high school, Dunbar. 
(Tr. 2984-2985.) Even if proved, that fact 
cannot justify the zone, constitutionally. 
White students cannot earn for themselves 
discriminatory preferences by holding over 
a school board the threat of withdrawal from 
the public schools.“ The court need not and 
does not assume these students all seek es- 
cape from Dunbar because of racial prejudice; 
rather, the court agrees that Negro ghetto 
schools like Dunbar are inherently unequal 
educationally, and assumes that many white 
students want out for this very reason. But, 
needless to say, that hardly secures their 
right to discriminatory treatment. 


B. Teacher and Principal Segregation 


1. Teachers. If the question was ever be- 
clouded by genuine doubt, the Supreme 
Court dispelled doubts two terms ago in hold- 
ing that de jure teacher segregation is an 
affront to the constitutional rights of teach- 
ers 15 and students alike. Bradley v. School 
Board, 382 U.S. 103 (1965); Rogers v. Paul, 
382 U.S. 198 (1965). Teacher assignment in 
Washington on a Division I/II basis in the 
separate-but-equal regime before Bolling and 
Brown was, of course, a classic example of this 
unconstitutional practice. And the Board’s 
policy decision in the aftermath of Bolling to 
let all teachers remain in the schools to which 
they had been racially assigned before 1954 
is a classic illustration of unconstitutional 
Segregation perpetuated. 

Clearly, this policy could have been en- 
joined by an equity court bent on remedying 
past segregation. by extirpating all its. per- 
severing influences.” Moreover, because the 
policy, detrimental to Negro students in that 
it shut them in with segregated faculties, 
capitalized on a factual setting itself the 
product. of unconstitutional action, it was 
a continuing violation of the students’ con- 
stitutional rights277 


fact that two years ago, the very time when 
the danger at Western was first materializ- 
ing, the Roosevelt-Western zone was amend- 
ed to include an option to attend Wilson 
High School, which is predominantly white. 

14 See the cases establishing the. crucial 
First Amendment doctrine that the danger- 
ous or violent reactions of listeners is no 
reason for curbing the speaker’s right to free 
expression. E.g., Cox v. Louisiana, 379 U.S. 


536 (1965). There is a difference, of course: . 


while the police may restrain or arrest the 
unruly onlookers, they cannot halt the emi- 
gration by white families from the city, or 
bar them from enrolling their children in 
private schools. Pierce v. Society of Sisters, 
268 U.S. 510 (1925). 

5 Carolyn Stewart, the only teacher plain- 
tiff, advised the court the day trial began 
that, while she would remain nominally a 
party, she disclaimed all “financial, legal, or 
moral responsibility” for counsel, his con- 
duct and his arguments.. , ; eo : 

176 See Louisiana v. United States, 380 US. 
145, 154-155 (1965) (voting registration qual- 
ifications “frozen” as remedy for past-regis- 
tration discrimination); Ross v. Dyer, 5 Cir., 
312 F. 2d 191, 194 (1962); Miller v. School 
Dist., D.S.C., 256 F. Supp. 370, 378 (1966) 
(calling for elimination of “all vestiges” of 
teacher segregation). 

177 See United States v. Logue, 5 Cir., 344 
F. 2d 290 (1965), where a voting registration 
qualification that the applicant be “spon- 
sored” by a registered voter was held uncon- 
stitutional as applied to Negroes, since past 
voting discrimination .was the cause of the 
absence of registered voters who were Negro 
and therefore willing to serve as sponsors 
for other Negroes. See also Meredith v. Fair, 
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Moreover, the court has found that, despite 


the decision in Bolling, intentional teacher ~ 


segregation in the District still goes on, not 
only separating white from Negro teachers 
but assigning them respectively to schools 
with predominantly white and Negro student 
bodies; under these circumstances the 
strength of the Rogers ruling redoubles. The 
fact that in many schools the equivalent of 
token integration has been carried out is of 
no legal moment; the Constitution is not ap- 
peased by tokenism. Therefore, this persist- 
*ing segregation is plainly defective, constitu- 
tionally. 

This is certainly true to the extent it is 
attributable to the segregatory teacher 
assignment practices of assistant superin- 
tendents and school principals. In its find- 
ings, the court has gone on to question 
whether a share of the blame should not be 
charged to teachers, the racial preferences of 
a few of whom the assistant superintendents 
may have heeded in issuing assignments. 
Teacher segregation so resulting, it could be 
argued, does not offend the constitutional 
rights of the teachers, who were in effect 
awarded a kind of freedom of choice. 

But if any truth is axiomatic, it is that 
the Negro students’ equal protection rights 
to an integrated faculty cannot be under- 
mined or thwarted by the racially induced 
preferences of the teachers, who after all are 
minor public officials whose actions must 
therefore pass constitutional muster.? 
Rogers unquestionably extends to every 
situation in which teacher segregation re- 
sults from “he deliberately segregatory 
decision of any public officer, or from a pat- 
tern of such decisions. Ultimate authority 
for teacher assignment under the law is 
vested in the Board of Education. It cannot 
avoid constitutional responsibility when the 
pubilc officers, including teachers, to whom 
it delegates the actual assignment power 
govern themselves according to illicit racial 
criteria. 

One other question concerning teacher 

segregation and relevant to the de facto issue 
in this case is the effect teacher segregation 
has on a neighborhood school policy. The 
practical consequence of teacher segregation 
has been accurately described by several 
Southern courts. 
«« * * [T]he presence of all Negro teachers 
in a school attended solely by Negro pupils 
in the past denotes that school as a ‘colored’ 
school just as clearly as if the words were 
printed across the entrance in six-inch 
letters.” 1” : 

Correlatively, they rightly say, by appoint- 
-ing all white teachers and principals to other 
schools, school boards identify those schools 
as intended for white students.“ 

The context in which Southern courts 
have confronted this fact of teacher segrega- 
tion is freedom of choice—the strategy which 
Southern communities are increasingly turn- 


5 Cir., 298 F. 2d 696 (1962) (semble). And 
see Guinn v. United States, 238 U.S. 34T 
(1915) (invalidating Oktahoma’s “grand- 
father” clause). 

178 Compare Monroe v. Pape, 365 U.S. 167 
(1961); United States v. Classic, 313 U.S. 299 
(1941); Matter of Skipwith, 14 Misc. 2d 325, 
344, 180 N.Y.S. 22 252, 871 (Dom. Rel. Ct. 
1958). For a teacher to flunk one of his stu- 
dents because the student was a Negro, for 
example, plainly would be government action 
proscribed by the Constitution. 

1” Kelley v. Altheimer, 8 Cir., — F. 24d — 
(April 12, 1967), slip opinion pp. 12-13; 
Brown v. County Schoot Board, W. D. Va., 245 
F, Supp. 549 (1965). 

19 Kelley v. Altheimer, supra Note 179, slip 
opinion p. 13; United States v. Jefferson 
County Bd. of Educ., 5 Cir., 372 F. 2d 836, 
883-886 (1966), reaffirmed en banc, —— F. 
2a —— (March 29, 1967). 
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ing to as a strategy for, some say evasion of, 
desegregation. If anything, the racial iden- 
tification resulting from teacher segregation 
becomes all the stronger in the context of a 
neighborhood school policy, since under that 
regime, unlike free choice, Negro students in 
overwhelming numbers are actually assigned 
without their consent to, and compelled to 
attend, these schools defined by Negro facul- 
ties. The race of the student body in effect 
serves as the predicate for an official deci- 
sion—assignment of a teacher—which in 
turn confirms and solidifies the school’s 
racial character. 

What is very interesting is that the con- 
clusion these courts are drawing in the cir- 
cumstances of their litigation is that teacher 
segregation not only is a self-contained legal 
wrong but also ruins the constitutionality 
of the free choice plan, since it casts an un- 
toward racial influence on the students’ 
choice of schools.#%1 The relation of teacher 
segregation to the neighborhood school 
policy has been little touched on; * but it 
is this court’s conviction that that teacher 
segregation, where it is allowed to reinforce 
pupil segregation, may well be a malignancy 
in itself destructive of the constitutional 
health of a neighborhood school system. Cer- 
tainly it is a circumstance driving the de 


facto pupil segregation that much closer to- 


unconstitutionality. See p. 157, infra. 

2. Principals. Principal segregation, the 
court has found, is a result of the inbreed- 
ing of principals within the white schools. 
That is, when a principal in one of these 
school: retires, the position is filled by ap- 
pointing someone already teaching in one 
of the white schools, or by transferring in a 
principal from another such school, on the 
theory that these candidates have had years 
of experience with the middle class problems 
which arise in these schools. 


Because, however, both before and subse- 
quent to Bolling teachers have been assigned 
to these white schools on a racial basis, the 
process of principal selection has its founda- 
tion in a pattern of teacher assignment 
marred by illegality. This selection process 
thereby infects the assignment of principals 
with the identical unconstitutionality.= 

V. De facto segregation 

One of the court’s findings of fact is that 
elements in the school administration, 
though not necessarily on the Board, are 
affirmatively satisfied with the segregation 
which the local neighborhood school policy 
spawns. (Findings, I-F-5.) But this finding 
falls somewhat short of showing the kind of 
actual intent needed if the policy is to be 
censured under de jure principles. There- 
fore the court approaches the more gener- 
alized question of whether the de facto or 
adventitious segregation in Washington is 
itself unconstitutional. In Washington, as 
in other Northern cities, this question arises 
in the context of a neighborhood policy 
which, superimposed on segregated urban 
housing, effectively separates white from 
Negro in the public schools. 

It would be wrong to ignore or belittle the 
real social values which neighborhood 
schools doubtlessly promote.™ But due ap- 
preciation of these values must not obscure 
the fact that the price society pays for neigh- 

8 


11 K.g., Kier v. County School Board, 
W.D. Va., 249 F. Supp. 239, 247, 249 (1966); 
Wright v. County School Board, E.D. Va., 252 
F. Supp. 378, 383-384 (1966). 

182 See Downs v. Board of Educ., 10 Cir., 
836 F. 2d 988, 997 (1964), cert. denied, 380 
U.S. 914 (1965). 

183 See the cases cited in Notes 176 and 177, 
supra. 

1% See Findings of Fact I-B—2; Deal v. Cin- 
cinnati Board of Educ., 6 Cir., 369 F. 2d 55, 
60 (1966); Springfield School Comm, v. 
Barksdale, 1 Cir., 348 F. 2d 261, 264 (1965). 
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borhood schools, in Washington and other 
urban centers, is in racially segregated pub- 
lic education. As the courts’ Findings (I-G) 
indicate, school segregation, whatever its 
genesis, always imposes a twofold disadvan- 
tage. 

One, the Negro schools provide their Ne- 
gro students with an education inferior to 
that which others, white and Negro alike 
receive in integrated or predominantly white 
education settings. This the court finds from 
the evidence adduced at trial. This finding 
is confirmed by the Supreme Court in Brown 
I, which, besides noting that “separate” 
schools are inherently unequal and psycholo- 
gically harmful to Negro school children, ap- 


. Proved the finding entered by the lower 


court explicity stating that even unman- 
dated segregation has a “detrimental effect” 
on Negroes. The court can judicially note 
that corroborating views can also be found 
in the conclusions of the federal agency com- 
missioned by Congress to investigate racial 
questions; *%* in the decisions of federal 
courts,87 and of state legislatures and edu- 
cation officers and committees; * and in the 
experienced judgments of American educa- 
tors and psychologists expert in race rela- 
tions,*® who make it clear that the damage 
segregation causes stems from the sense of 
confinement it imparts, together with the 
low esteem which the predominantly Ne- 
gro school naturally draws from the white 
as well as the Negro community. 


In addition, segregation in the schools 
precludes the kind of social interaction be- 
tween Negroes and whites which is an indis- 
pensable attribute of education for mature 


185 This finding reads: “Segregation of white 
and colored children in public schools has a 
detrimental effect upon the colored children. 
The impact is greater when it has the sanc- 
tion of law. * * *” 347 U.S. at 494. 

18681 U.S. Comm’n on Civil Rights, Racial 
Isolation in the Public Schools ch. 3 (1967). 
The Commission’s statistical methods have 
been criticized. Bowles & Levin, Equality of 
Educational Opportunity: A Critical Ap- 
praisal (1967) (unpublished). 

18t Barksdale v. Springfield, D. Mass., 237 F. 
Supp. 543, 546, rev’d on other grounds, 1 Cir., 
348 F. 2d 261 (1965); Blocker v. Board of Edu- 
cation, E.D.N.Y., 226 F. Supp. 208, 227-229 
(1964). 

18 F.g., Mass. Gen. Laws ch. 71, § 37C-87TD; 
ch. 15, § 1I-1K (1965); Memorandum of New 
York State Commissioner of Education, 8 
Race Rel. L. Rep. 738 (1963); see Resolution 
of Baltimore City Board of School Commis- 
sioners, id. at 1226-1227. The Report of the 
Advisory Committee on Racial Imbalance 
and Education to the Massachusetts Board 
of Education has been published as Because 
It Is Right—Educationally (1965). 

19 Pettigrew & Pajonas, Social Psychological 
Considerations of Racially-Balanced Schools; 
Seasholes, Impact of Racial Imbalance and 
Balance; both appendices to Because It Is 
Right—Educationally, supra Note 188; . 
Fischer, Race and Reconciliation: The Role 
of the School, in The Negro American 491 
(K. Clark & T. Parsons ed. 1966). See also 
the reports of the testimony of Professor 
Pettigrew in Barksdale v. Springfield School 
Comm., D. Mass.,. 237 F. Supp. 543, 546, rev’d 
on other grounds, 1 Cir., 348 F. 2d 261 (1965) 
(‘Racially imbalanced schools are not con- 
ducive to learning’), of Dr. Kenneth B. 
Clark in Matter of Skipwith, 14 Misc. 2d 
325, 337-338, 180 N.Y.S. 2d 852, 855-866 
(Northern segregated conditions “depress the 
ability of children to learn”), and of pro- 
fessors of education and sociology in Deal v. 
Cincinnati Board of Education, S.D.Ohio, 
244 F. Supp. 572, 580-581 (1965), afd, 6 Cir., 
369 F. 2d 55 (1966) (“A racially unbalanced 
school seriously affects a child’s ability to 
learn’’). 
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citizenship in an interracial and democratic 
society. Segregation “perpetuates the bar- 
riers between the races; stereotypes, mis- 
understandings, hatred, and the inability to 
communicate are all intensified.” 1° Educa- 
tion, which everyone agrees should include 


the opportunity for biracial experiences, car-~ 


ries on, of course, in the home and neighbor- 
hood as well as at school. In this respect 
residential segregation, by precluding mean- 
ingful experiences of this type outside of 
school, intensifies, not eliminates, the need 
for integration within school. 

It is in this light that defendants’ appro- 
priation of Horace Mann as the supposed 
architect of today’s neighborhood school 
policy (Tr. 5032) is singularly unjust. For 
Mann believed that public schools were at 
the source of the democratic enterprise; his 
faith, like that of his fellow reformers, was 
that the public school, by drawing into the 
close association of the classroom students 
from every social, economic and cultural 
background, would serve as an object les- 
son in equality and brotherhood and un- 
dermine the social class divisions which he 
and his colleagues felt were inimical to 
democracy. If there is a characteristically 
American philosophy of public school edu- 
cation, this is its substance. 

The democratizing relevance of public 
school education, so intense a concern for 
the founders of our public schools, has lost 
none of its urgency in the intervening cen- 
tury, if only because society now is finally 
beginning to contemplate the assimilation 
of the Negro, hitherto systematically ex- 
clude@® from participation in our political 
life and from the abundance of Our econ- 
omy.1* This relevance was pointedly articu- 
lated by a committee of law professors as 
amicus in the law school segregation case, 
Sweatt v. Painter, 339 U:S. 629 (1950). Their 
brief read, in part, as follows: 

“* * * [Pjroper teaching of the princi- 
ple of equality of opportunity requires more 
than mere inculcation of the democratic 
ideal. What is essential is the opportunity, 
at least in the school, to practice it. This 
requires that the school make possible con- 
tinuous actual experience of harmonious co- 
operation between members of various eth- 
nic and religious groups and thus produce 
attitudes of tolerance and mutual sharing 
that will continue in later life. In the segre- 
gated school, this desirable environment does 
not exist. The most important instrument 
for teaching democracy to all people is thus 
rendered impotent.” 1+ 


10 Fiss, Racial Imbalance in-the Schools: 
The Constitutional Concepts, 77 Harv. L. Rev. 
564, 570 (1965). 

191 See B. Bailyn, Education in the Forming 
of American Society y, 15 (1960); S. Kim- 
ball & J. McClellan, Education and the New 


‘America 39-40. (1962), for the primacy of the 
school as‘the institution which mediates be-. 


tween a child’s family and neighborhood and 
the adult outside world. 

12 See H. Mann, The Republic and the 
School 8, 32-33 (L. Cremin ed. 1957); L. 
Cremin, The American Common School: An 
Historic Conception 55-62 (1951). 

To align Mann, therefore, with those who 
currently applaud “neighborhood” schools 
which isolate Negro from white, impoverished 
from affluent, and one ethnic group clustered 
in one corner of a city from all other citi- 
zens is a travesty of educational history. 
Since in Mann’s time the age of the motor 
car lay far beyond the horizon, schools 
within walking distance from home were 
simply an imperative; and, given his con- 
temporary housing patterns, the multiple in- 
tegration Mann insisted on could be achieved 
within the neighborhood school’s frame. 

1% See N. Glazer & D. Moynihan, Beyond 
the Melting Pot, ch. 1 (1963). 

1% Brief for the Committee of Law Teach- 
ers Against Segregation in Legal Education, 
34 Minn, L. Rey. 289, 319-320 (1950). The 
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We have it, further, on the authority of 
the Supreme Court, in McLaurin v. Okla- 
homa State Regents, 339 U.S. 687 (1950), the 
companion of Sweatt v. Painter, supra, and 
the last of the cases before Brown, that to 
share experiences with the other race re- 
mains an integral aspect of educational op- 
portunity. 

In the District, moreover, de facto segre- 
gation results in even additional harm to 
Negro students, for here the neighborhood 
policy enters into alliance with deliberate 
teacher segregation, with optional zones 
manifesting the school administration’s un- 
willingness to make white students attend 
Negro schools, and with the objective in- 
equalities between white and Negro schools 
recapitulated in Section III supra.” Brown 
I reported that de jure segregation “gener- 
ates a feeling of inferiority as to their status 
in the community that may affect [Negro 
students’] hearts and minds.’ This court, 
though unwilling to assume that Negro 
school children can readily perceive the sharp 
difference between de jure and de facto situ- 
ations which lawyers note, does not doubt 
that the personal harm which -segregation 
imparts may, in some circumstances, be 
somewhat less in the de facto situation. 
What, however, can we expect the Negro 
children to think and feel when almost all 
the adult faces they see at their predomi- 
nantly Negro schools are black, by virtue of 
a@ process of deliberate selection which iden- 


.tifies their schools as intended for Negroes, 


when their own sense of confinement is re- 
inforced by their observation that white stu- 
dents are allowed to desert Negro neighbor- 
hood schools for predominantly white schools 
miles away, when—among other compara- 
tive indignities—their own school is jammed 


with students, though they are aware that - 


schools across the Park have classroom space 
to spare. These circumstances, the court is 
convinced, in the context of the local de 
facto segregation conspire to inflict the ex- 
act emotional hurt crippling to academic mo- 
tivation set out in Brown. 

De facto segregation in the District, in 
sum, redounds to the academic detriment 
of Negro students and seriously sets back 
the working out of racial prejudices. These 
facts, however, do not conclusively deter- 
mine its unconstitutionality, for with every 
inequality-producing classification there re- 
mains the question of justification. Ordinary 
statutory classifications resulting in inequal- 
ities economic in nature are traditionally up- 
held whenever the reviewing court. can im-< 


-agine a reasonable or rational basis support- 


ing the classification.1* 


authors included Thomas I. Emerson, John 
P. Frank, Erwin N. Griswold and Edward 
Levi. : 

15 The other side of the coin is the situa- 
tion to the west of the Park. There the 


neighborhood policy produces student bodies. 


which, in the northern half, are all 85-100% 
white and, in the south, are more than two- 
thirds white in each of the elementary 
schools.. No other school anywhere in the 
District is currently so much as 67% white: 
And these white student bodies combine 
with the segregatory assignment of white 
teachers, the inbreeding of white principals, 
a depth of trained, experienced teachers, and 
a luxury of extra space. The upshot is a 
cluster of schools, physically set apart by 
the Park, primarily white and objectively 
superior, essentially constituting a school 
system unto itself. 

1% F.g., McGowan v. Maryland, 336 U.S, 420, 
425-429 (1961); Allied Stores v. Bowers, 358 
U.S. 522 (1959). This, in essence, seems to 
be the test borrowed by the four Courts of 
Appeals which have ruled that de facto seg- 
regation is not unconstitutional. Deal v. Cin- 
cinnati Bd. of Educ., 6 Cir., 369 F.2d 55 
(1966); Gilliam v. School Bd., 4 Cir., 345 
F.2d 325, vacated, 382 U.S. 103 (1965); Downs 
v. Board of Educ., 10 Cir., 336 F.2d 988 (1964), 


ee oi a meer as <. ieee 


But the sSiptrinee Court- “has bees vigilant 
in erecting a firm’ justification principle 
against every legal rule which. isolates for 
differential treatment a disadvantaged mi- 
nority, whether ‘defined by alienage, .Taka- 
hashi v. Fish & Game Comm’n, 334 U.S. 410 
(1948); nationality, Oyama v. Galifornia, 332 
U.S. 633 (1948); or race, Korematsu v. United 
States, 323 U.S. 214 (1944). While entitled 
before they succumb to judicial invalidation 
to a hearing on the justification question, 
these classifications come freighted with “a 


heavy burden of justification.” McLaughlin * 


v. Florida, 379 U.S. 184, 196 (1965). That is, 
the objectives they further must be unat- 
tainable by narrower or.less offensive legis- 
lative courses; and even if so, those objec- 
tives must be of sufficient magnitude to over- 
ride, in the court’s judgment, the evil of the 
inequality which the legislation engenders. 
These rules are allowed to relax not even 
when the right at stake is one which the 
law itself disfavors. E.g., McLaughlin, supra 
(out-of-wedlock cohabitation). 

Next—to shift the focus—regardless of the 
identity of the injured party, when it is a 
critical personal right which the classifica- 
tion invades, that law too must be remitted 
to the guauntlet of a judicial review search- 
ing for real justification. Skinner v. Okla- 
homa, 316 U.S. 535 (1942) (right not to be 
sterilized); Reynolds v. Sims, 377 U.S. 533 
(1964) ; Carrington v. Rash, 380 U.S. 89 (1965) 
(right to vote). Cf. Kotch v. Board of River 
Port Pilot Comm’rs, 330 U.S. 552 (1947). 

This need for careful scrutiny is strength- 
ened when the practice, though not explicitly 
singling out for special treatment any of the 
groups for which the Constitution has a 
special solicitude, operates in such a way 
that one such group is harshly and dispro- 
portionately disadvantaged. See Griffin v. 
Illinois, 351 U.S. 12..(1956); and its-progeny, 
all involving the right to appeal in criminal 
cases, where practices directed specifically at 


those who do not pay certain’fees were held ~ 


invalid because of the injury they inflicted 


_On those who cannot pay them: See also 


Harper v. Virginia Bd. of Elections, 383 U.S. 
663 (1966) (poverty and the poll me Jet 


cert, denied, 380 U.S. 914 (1965); Bell v. 


School City of Gary, 7 Cir., 324 F. 24 209 — 
(1963), cert. denied, 377 U.S..924 (1964). Bre 
1 The cases listed in the above paragraphs, 


while not all written in exactly these-terms, 
have long been understood-as reasoning in 
the direction indicated. See Horowitz, Un- 
separate But Unequal—The. Emerging Four- 
teenth Amendment Issue in Public Educa-~ 
tion, 13 U.CL.A. L.. Revs-1147, 1155-1159 . 


(1966); Van Alstyne, Student Academic Free-- 


dom and the Rule-Making Powers of Public 


Universities; Some Constitutional Considera= 2 © 
tions,-2 Law in Trans..Q. 28. (1965); McKay, = = 
Political. Thickets and Crazy Quilts; RCO ik ne 


portionment.an Equal Protection; 6% Mich: - 


_L. Rev. 645, 664-676 (1963); Comment, Equal 
Protection and the Indigent < Defendant» 


Griffin and Its Progeny, 16 Stan. L. Rev. 394, 
397-405 (1964); Casenotes, 80 Harv. L. Rev. 
176 (1966), 70 Harv. L. Rev; .126-(1956) . And 
see Harper, supra, 383 U.S. at 680-686 (Har- 
lan, J., dissenting). 

That the equal protection standards to be 
applied in cases dealing with racial classifica- 
tions and laws infringing fundamental rights 
are thus similar does no offense to the as-— 
sumption that the former are the far more 
uniformly unconstitutional. This difference 
comes, however, not from®* the governing 
standards themselves but from the pattern 
of results of the standards as applied. Not 
until another national emergency arises, see 
Korematsu v. United States, 323 US. 214 
(1944), will outright racial discriminations 
be backed by a legitimate, let alone over- 
riding, governmental purpose; but such pur- 
poses may frequently be discoverable in the 
case of evenhanded laws which, unavoidably, 
touch vital personal interests. 
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The explanation for this additional) scru- 
tiny of practices which, although not directly 
discriminatory, nevertheless fall harshly on 
such groups relates to the judicial attitude 
toward legislative and administrative judg- 
ments. Judicial deference to these judgments 
is predicated in the confidence courts have 
that they are just resolutions of conflicting 
interests. This confidence is often misplaced 
when the vital interests of the poor and of 
racial minorities are involved. For these 
groups are not always assured of a full and 
fair hearing through the ordinary political 
processes, not so much because of the chance 
of outright bias, but because of the abiding 
danger that the power structure—a term 
which need carry no disparaging or abusive 
overtones—may incline to pay little heed to 
even the deserving interests of a politically 
voiceless and invisible minority. These con- 
siderations impel a closer judicial surveil- 
lance and review of administrative judgments 
adversely affecting racial minorities, and the 
poor, than would otherwise be necessary. 

This reasoning, as applied to de facto segre- 
gation, leads the court to conclude that it 
must hazard a diligent judicial search for 
justification. If the situation were one involy- 
ing racial imbalance but in some facility 
other than the public schools, or unequal 
educational opportunity but without any 
Negro or poverty aspects (e€.g., unequal 
schools all within an economically homo- 
geneous white suburb), it might be pardon- 
able to uphold the practice on a minimal 
showing of rational basis. But the fusion of 
these two elements in de facto segregation 
in public schools irresistibly calls for addi- 
tional justificatien. What supports this call 
is our horror at inflicting any further injury 
on the Negro, the degree to which the poor 
and the Negro must rely on the public schools 
in rescuing themselves from their depressed 
cultural and economic condition, and also 
our common need for the schools to serve 
as the public agency for neutralizing and 
normalizing race relations in this country. 
With these interests at stake, the court must 
ask whether the virtues stemming from the 
Board of Education’s pupil assignment policy 
(here the neighborhood policy) are compel- 
ling or adequate justification for the evils 
of de facto segregation which adherence to 
this policy breeds, keeping alertly in mind 
that these evils are grave indeed.1 

This view of the law is one already en- 
dorsed by one federal court. The neighbor- 
hood school, stated Chief Judge Zavitt in 


1% While in the District it is whites who 
are the minority Negroes are unable to 
translate their superior numbers into polit- 
ical power, for the obvious reason that 
citizens in the District are disenfranchised 
with respect to local government. Ultimate 
responsibility for the District’s schools is 
lodged in the Congress and its District Com- 
mittees; immediate responsibility in a Board 
of Education on which until last week 
Negroes had only a minority vote, and only 
@ one-third vote when the basic decisions 
on desegregation were reached in 1954. And 
since they are neither elected nor re-elected, 
but appointed by the judges of the District 
Court, Negro Board members are neither re- 
sponsive nor responsible to the public will 
of the local, largely poor Negro, community. 

Compare. Fiss, supra Note 190, at 610-611. 

1” The Court does not object to the primary 
conclusion of the Seventh Circuit in Bell Vv. 
School City of Gary, 324 F. 2d 209 (1963), 
cert. denied, 377 U.S. 924 (1963), that curing 
segregation is not so automatically para- 
mount an interest that “little, ir any, con- 
sideration need to be given to the safety of 
the school system.” Id. at 212. On the con- 
trary, these factors should be carefully as- 
sessed; but integration must also be given 
its due and considerable weight. See also 
Evans v. Buchanan, D. Del., 207 F. Supp. 820, 
824 (1962), which uses a weighing approach; 
Fiss, supra Note 190, at 598-612 (1965). 
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Blocker v. Board of Educ., E.D.N.Y., 226 F. 
Supp 208 (1964), is not “devoid of ration- 
ality,” a judgment which cannot very suc- 
cessfully be questioned. But mere thin ra- 
tionality, the court continued, is less than 
enough: “a closer scrutiny and stronger just- 
ification are needed.” Jd. at 225, quoting lan- 
guage from Poe v. Ullman, 367 U.S. 497, 554 
(1961) (Harlan, J., dissenting). In line with 
Blocker is the stance assumed by the Fifth 
Circuit, which just recently indicated en 
banc, after reviewing the developing de facto 
law, that “integration is an educational goal 
to be given a high, high priority among the 
various considerations involved in the proper 
administration of a System beset with de 
facto segregation in the schools.” United 
States v. Jefferson County, 5 Cir., 372 F. 2a 
836, 875 (1966), reaf’d en banc, March 29, 
1967, — F. 2d —. 

In their application, these principles re- 
quire the illumination of concrete expedients 
or alternatives, the question being whether 
in view of these alternatives the Board’s 
Obeisance to its neighborhood school policy 
can be justified. One such alternative which 
cannot fail to arrest the school Official eager 
to explore ways of reducing segregation in 
the schools would be to transfer and trans- 
port volunteering Negro students stuck in 
overcrowded elementary schools in their 
neighborhoods into the partly empty white 
schools west of the Park. From the vantage 
point of conquering the evils of de factor 
Segregation this proposal has enormous ap- 
peal. It is capable of achieving an integrated 
educational experience for as many as a 
thousand Negro students—and, it should not 
be forgotten, for more than two thousand 
white students. It does so under circum- 
stances which will leave the white students 
in a clear but not overwhelming majority 
in the schools, since the typical school in the 
west has a present enrollment of 200 or 225 
against a capacity of 300; many educators 
feel these are optimal conditions for the 
success of an integration project.2 

Arrayed against these social and educa- 
tional virtues are very few countervailing 
arguments of any merit. True, the volunteer- 
ing Negro students would themselves for- 
sake the advantages of the neighborhood 
schools; but who can doubt that these ad- 
vantages are susceptible to waiver by Negro 
parents and students who deem that school 


2° Below are the student capacities and 
1966-67 enrollments of the elementary 
Schools west of the Park. The figures: in 
parentheses are the numbers of Negroes en- 
rolled in each school. 


ee 


School Capacity Enrollment - 
Eston. =.-. eee 510 419 (51) 
Fillmoresss. a2 1a 270 116 (20) 
Jacksonec. ee os 270 93 (21) 
Nanheyoee 2 eee Fs 600 514 (25) 
Hardye -. See » 330 201 (60) 
Hearstae 3 es gene 300 285 (34) 
Hyde. -2e2 =) Sotho! 240 138 (30) 
Keynote 300 206 (42) 
Lafayette: 2 sees 690 731 (17) 
Manns ee 300 228 (13) 
Murch set 5. Sree | { 690 601 a 
Oystetizce. 22 ee 270 315 (40 
Stoddert. 2 se. at 300. 200 (24) 


Eleven of these 13 schools are under util- 
ized. Given the 1966-67 enrollments, 662 Ne- 
groes could be imported into these 11 even 
if no school is allowed to become more than 
40% Negro; 833 Negroes, 50%; 1109 Negroes 
if all places are filled. 

1 F.g., Pettigrew & Pajonas, supra Note 189, 
at 104. This remedy also serves as a tem- 
porary measure for the relief of the disparate 
overcrowding in the Negro schools. See Sec- 
tion III, swpra. In gauging its advisability, 
the court balances against its cost its cumu- 
lative power to improve two unconstitution- 
al conditions, 
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integration is of greater value. It may be 
accurate that the school itself gleans some 
benefit from its proximity to the homes of 
its students; even if so, this certainly is a 
clear case in which the school’s slight in- 
terest in preserving the status quo is tran- 
scended by the student’s right to obtain an 
integrated educational experience. More- 
over, this transportation remedy clearly en- 
tails no depression of the valid interests of 
the white students west of the Park. They 
will remain in the schools in their neighbor- 
hoods. These schools will give up only the 
volume of superfluous Space which assuredly 
they have little real need for presently. And, 
indeed, the white students will themselves 
number among those profiting from the ac- 
cess to integrated schooling. 

Additional objections to the proposal can 
be found in Dr. Hansen’s Teply to the Board 
arguing against adoption of an equivalent 
recommendation advanced by the Urban 
League. These objections, upon review, fail 
in cogency. Nothing inherent in the trans- 
portation provision need halt or impede 
the construction of school buildings where 
needed. And the court can assure the school 
administration that thoughtful, sensible 
policies for mitigating de facto segregation 
and its attendant iniquities fall under no 
constitutional ban. 


The only respectable demerit to the trans- 
portation plan is its cost in the purely budg- 
etary sense. The court notes Dr. Hansen’s own 
argument that public transportation at low 
fares is available to students, and that the 
expenses entailed in busing would become 
“excessive” only if the program is very greatly 
enlarged; it also is impressed that Baltimore 
introduced a busing plan of apparently equal 
ambition when the only end sought was the 
extenuation of overcrowding. Even if trans- 
portation costs do climb to moderate levels, 
the court cannot conclude that they cancel 
out the wisdom of a policy so abundant in its 
integrating potential. : 

For at least this one alternative, there- 
fore, the resulting social gains far exceed 
the costs of any and every kind. This con- 
firms that the Board’s generally strict ad- 
herence to the neighborhood policy is beyond 
justification in this one instance, which sup- 
ports the assumption that other proposals 
can also be framed the net advantages of 
which in integration terms will also be clear. 
In light of this great likelihood, the court 
has decided to in effect remand these pro- 
ceedings to the Board of Education for its 
formulation of an integration “plan” which 
carefully assesses the virtues and costs of 
the spectrum of integration strategies, as 
they could be carried out here in the Dis- 
trict. The primary focus, of course, should 
be on junior and senior high schools, which 
the court’s present injunctive order does not 
affect. 

It is not inappropriate to suggest that in 
the course of its inquiry the Board should 
reinvestigate the alterations of the Wilson- 
Coolidge (high schools) and Paul-Dean 
(junior high) zones recommended by the 
Urban League. It will plainly be a shame, 
moreover, if the lines of the new Lincoln 
Junior High on the edge of Mount Pleasant 


* Wanner v. County School Bd., 4 Cir., 
357 F. 2d 452, 457 & n. 7 (1966); Springfield 
School Comm. v. Barksdale, 1 Cir., 348 F. 2d 
261 (1965). - 

Another of Dr. Hansen’s arguments per- 
tained to the Urban League’s recommenda- 
tion that Negro students be bused involun- 
tarily. The court’s order includes no such 
provision and therefore this argument does 
not apply. 

203 See 1 U.S, Commission on Civil Rights, 
Racial Isolation in the Public Schools ch. 4 
(1967); Levenson, Educational Implications 
of De Facto School Segregation, 16 W. Res. 
L. Rev. 545 (1965). 
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gare not drawn with the goal in mind of 
opening Lincoln this fall as an integrated 
school. 

Additionally, as Dr. Hansen himself testi- 
fied at trial, the division of the District from 
its Maryland and Virginia suburbs is, in 
terms of education, “artificial.” (Tr. 190.) 
This truth is underlined by the fact that 
many of the families living in the white 
suburban ‘‘noose” are emigres from the Dis- 
trict whose flight may have been prompted 
in part by their dissatisfaction with the 
District’s school system, for whatever rea- 
sons. In many urban areas in the East ur- 
ban school Officials are studying or launch- 
ing steps which move in the direction of 
metropolitanizing educational systems. As 
defendants argue not more than a minority 
of Washington’s Negroes can be afforded ac- 
cess to integrated education within the 
present constraints of the District’s schools, 
with their diminished white enrollment: 
Yet, despite this, there is no evidence that 
the school administration has devoted more 
than very minor efforts to contacting the 
schools in the surrounding suburbs. (See 
Tr. 614.) The court need not here even re- 
motely consider what the provisions ought 
to be of any metropolitan school alliance; 
indeed, the court disavows any power to dic- 
tate those terms, or even compel the suburbs 
to come to the conference table. But none 
of this alters the fact that the Board of Edu- 
cation seems to have everything to gain (see 
Tr, 5094, 6002) and nothing to lose in seek- 
ing to initiate negotiations. 

Untif it receives and has the chance to 
study the integration plan it is asking the 
Board to prepare, the court itself will take 
no action respecting these and the range of 
other integration tactics. The exception is 
the transportation of Negro students into ele- 
mentary schools west of the Park, which the 
court here orders should begin this fall. The 
reason for this exception is that there are two 
considerations recommending that the court 
stay its hand until after submission of the 
plan, and with respect to this remedy neither 
of these two applies. The first is that if a 
choice presents itself between more than one 
integration tactic, ordinarily that choice is 
committed to the Board. But, for purposes of 
the immediate future, there seemingly is no 
other practical way of integrating any non- 
trivial number of elementary school stu- 
dents: and equality, as the civil rights move- 
ment rightly reminds us, is now. Of course, 
if the Board comes into court with a sub- 
stitute proposal for integrating these ele- 
mentary school children, say by construction 
of an educational park in Rock Creek Park or 
elsewhere, the court will doubtless accept 
that substitute and release the Board from 
the specific transportation policy here en- 
dorsed. 

The other reason usually favoring judicial 
delay until after submission of a school board 
plan is that the courts seek and need school 
boards’ detailed judgments on whether each 
specific remedial alternative is circumstan- 
tially feasible and within the public interest 
before issung any order. But Dr. Hansen’s 
elaborated argument in his submission to the 
Board on the subject of busing for relief of 
overcrowding and segregation, on the basis of 
which the Board turned down the Urban 
League’s recommendation, is about as com- 
plete and rounded a report as this court can 
expect on the school administration’s atti- 
tude on this question. And the equities fav- 
oring the transportation remedy seemingly 
are unimpeachably clear. Any major con- 
siderations the court has inadvertently over- 
looked or greatly underrated can be brought 
to the court’s attention in a motion for 
amendment of the decree. But it should here 
be made explicit that, while courts will be en- 


24 See Report of the White House Con- 
ference, To Fulfill These Rights 77 (1966) ; 
Harvard Graduate School of Education, Edu- 
cation for Pittsburgh (1966). 
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lightened by school boards’ judgments as to 
which considerations are controlling, this en- 
lightenment will not be encouraged to slump 
into complacent or uncritical acquiescence; 
to do so would run counter to the principles 
of judicial review developed above. 


VI. The track system 


Plaintiffs’ attack on the track system, Su- 
perintendent Hansen’s special form of ability 
grouping, touches yet another phase of the 
District’s administration of the . public 
schools, here the concern being specifically 
the kind of educational opportunities exist- 
ing within the classroom. The evidence 
amassed by both parties with regard to the 
track system has been reviewed in detail in 
Part IV of the Findings, where the court has 
already had occasion to note the critical in- 
firmities of that system. The sum result of 
those infirmities, when tested by the prin- 
ciples of equal protection and due process, 
is to deprive the poor and a majority of the 
Negro students in the District of Columbia of 
their constitutional right to equal educa- 
tional opportunities. 

At the outset it should be made clear that 
what is at issue here is not whether defend- 
ants are entitled to provide different kinds 
of students with different kinds of education. 
Although the equal protection clause is, of 
course concerned with classifications, which 
result in disparity of treatment, not all clas- 
sifications resulting in disparity are uncon- 
stitutional. If classification is reasonably re- 
lated to the purposes of the governmental 
activity involved and is rationally carried out, 
the fact that persons are thereby treated dif- 
ferently does not necessarily offend.” 

Ability grouping is by definition a classi- 
fication intended to discriminate among stu- 
dents, the basis of that discrimination being 
a student’s capacity to learn.” Different 
kinds of educational opportunities are thus 
made available to students of differing abili- 
ties. Whatever may be said of the concept of 
ability grouping in general, it has been as- 
sumed here that such grouping can be rea- 
sonably related to the purposes of public 
education. Plaintiffs have eschewed taking 
any position to the contrary.” Rather the 
substance of plaintiffs’ complaint is that in 
practice, if not by design, the track sys- 


%5 See Justice Burton’s opinion for the 
Court and Justice Frankfurter’s dissent in 
Morey v. Doud, 354 U.S. 457 (1957): Quaker 
City Cab Co. v. Pennsylvania, 277 U.S. 389, 
405-406 (1928) (Brandeis J., dissenting) 
(state’s power to classify for taxation pur- 
poses). A rational basis will not suffice to 
validate all classifications, however. See pp. 
163-165, supra. 

26 “Capacity to learn”—rather than “abil- 
ity’—is a more precise description of the 
trait looked to in ability group:ng. Although 
present ability is one element considered, the 
concept of ability grouping is to provide stu- 
dents with an education designed to help 
them realize their maximum potential—i.e., 
to progress as fast and as far as possible ac- 


cording to their innate capacity to learn. See - 


Findings IV-B. 

27 Plaintiffs’ Reply Memorandum, p. 2. 
Thus defendants’ argument that ability 
grouping wins implicit support from its com- 
mon usage in the United States, from vari- 
ous broad policy statements in Acts of Con- 
gress (e€.g., the National Defense Education 
Act of 1958, 28 U.S.C. § 401), and even from 
a strained reading of a phrase in Brown v. 
Board of Education, 347 US. 483, 494 (1954) 
(“To separate them from others of similar 
age and qualifications solely because of their 
race * * * [is unconstitutional]”), is irrel- 
evant. Defendants’ Brief pp. 42-45. 

8 Although plaintiffs have alleged that in 
origin and in present administration defend- 
ants through the track system were and are 
intentionally discriminating against the 
Negro students contrary to the mandate of 
Bolling y. Sharpe, 347 U.S. 497 (1954), the 
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tem—as administered in the District of Co- 
lumbia public schools—has become a system 
of discrimination founded on socio-economic 
and racial status rather than ability, result- 
ing in the undereducation of many District 
students. 

As the court’s findings have-shown, the 
track system is undeniably an extreme form 
of ability grouping. Students are early in 
elementary school sorted into homogeneous 
groups or tracks (and often into subgroups” 
within a track), thereby being physically sep- 
arated into different classrooms. Not only is 
there homogeniety, in terms of supposed 
levels of ability **—the intended result—but 
as a practical matter there isa distinct same- 
ness in terms of socio-economic status as 
well. More importantly, each track offers a 
substantially different kind of education, 
both in pace of learning and in scope of sub- 
ject matter. At the bottom there is the slow- 
paced, basic (and eventually almost purely 
low-skill vocational) Special Academic 
Track; at the top is the intense and chal- 
lenging Honors program for the gifted stu- 
dent. For a student locked into one of the 
lower tracks, physical separation from those 
in other tracks is of course complete insofar 
as classroom relationships are concerned; 
and the limits on his academic progress, and 
ultimately the kind of life work he can hope 
to attain after graduation, are set by the 
orientation of the lower curricula. Thus those 
in the lower tracks are, for the most part, 
molded for various levels of vocational as- 
signments; those in the upper tracks, on the 
other hand, are given the opportunity to 
prepare for the higher ranking jobs and, most 
significantly, for college. 

In theory, since tracking is supposed to be 
kept flexible, relatively few students should 
actually ever be locked into a single track 
or curriculum. Yet, in violation of one of its 
principal tenets, the track system is not 
flexible at all. Not only are assignments per- 
manent for 90% or more of the students but 
the vast majority do not even take courses 
outside their own curriculum. Moreover, an- 
other significant failure to implement track 
theory—and in major part responsible for the 
inflexibility just noted—is the lack of ade- 
quate remedial and compensatory education 
programs for the students assigned to or left 
in the lower tracks because of cultural handi- 
caps. Although one of the express reasons 
for placing such students in these tracks is 
to facilitate remediation, little is being done 
to accomplish the task. Consequently, the 
lower track student, rather than obtaining 
an enriched educational experience, gets 
what is essentially a limited or watered-down 
curriculum. 

These are, then the significant features of 
the track system: separation of students 
into rigid curricula, which entails both phy- 
sical segregation and a disparity of educa- 
tional opportunity; and, for those consigned 
to the lower tracks, opportunities decidely 
inferior to those available in the higher 
tracks. 

A precipitating cause of the constitutional 
inquiry in this case is the fact that those 
who are being consigned to the lower tracks 
are the poor and the Negroes, whereas the 
upper tracks are the provinces of the more 
affluent and the white. Defendants have not, 
and indeed could not have, denied that the 
pattern of grouping correlates remarkably 
with a student’s status, although defendants 
would have it that the equation is to be 
stated in terms of income, not race. How- 


evidence does not sustain them. See Finding 
Iv-A. 

Of course, the track system is not insulated 
from constitutional infirmity simply because 
its motivation is not one of intended racial 
discrimination. See Note 167 supra and ac- 
companying text. 

29 Abilities that, as it- turns out, are not 
real at all. See pp. 174-175, infra. 
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ever, as discussed elsewhere, to focus solely 
on economics is to oversimplify the matter 
in the District of Columbia where so many 
of the poor are in fact the Negroes.“° And 
even if race could be ruled out, which it 
cannot, defendants surely ‘“‘can no more dis- 
criminate on account of poverty than on 
account of religion, race, or color.” Griffin v. 
Illinois, 351 U.S. 12, 17 (1951). As noted 
before, the law has a special concern for 
minority groups for whom the judicial 
branch of government is often the only hope 
for redressing their legitimate grievances; 
and a court will not treat lightly a showing 
that educational opportunities are being 
allocated according to a pattern that has 
unmistakable signs of invidious discrimina- 
tion. Defendants, therefore, haye a weighty 
burden of explaining why the poor and the 
Negro should be those who populate the 
lower ranks of the track system. 


Since by definition the basis of the track 
system is to classify students according to 
their ability to learn, the only explanation 
defendants can legitmately give for the pat- 
tern of classification found in the District 
schools is that it does reflect students’ abili- 
ties. If the discriminations being made are 
founded on anything other than that, then 
the whole premise of tracking collapses and 
with it any justification for relegating cer- 
tain students to curricula designed for those 
of limited abilities. While government may 
classify persons and thereby effect dispari- 
ties in treatment, those included within or 
excluded frgm the respective classes should 
be those for whom the inclusion or exclusion 
is appropriate; otherwise the classification 
risks becoming wholly irrational and thus 
unconstitutionally discriminatory.*4 It is in 
this regard that the track system is fatally 
defective, because for many students place- 
ment is based on traits other than those on 
which the classification purports to be based. 

The evidence shows that the method by 
which track assignments are made depends 
essentially on standardized aptitude tests 
which, although given on a system-wide 
basis, are completely inappropriate for use 
with a large segment of the student body. 
Because these tests are standardized pri- 
marily on and are relevant to a white middle 
class group of students, they produce inac- 
curate and misleading test scores when given 
to lower class and Negro students. As a re- 
sult, rather than being classified according 
to ability to learn, those students are in 
reality being classified according to their 
socio-economic or racial status, or—more 
precisely—according to environmetal and 
psychological factors which have nothing to 
do with innate ability.*” 


20 See Findings IV-D &F. 

211 See, e.g., Morey v. Doud, 354 U.S. 457 
(1957); Skinner v. Oklahoma, 316 U.S. 535 
(1942). See generally Tussman & ten Broek, 
The Equal Protection of the Laws, 37 Calif. 
L. Rev. 341 (1949). 

Given the nature of the right involved 
here and the class of persons affected, plain- 
tiffs are entitled to careful judicial scrutiny 
of defendants’ professions that classifications 
are in fact based on actual ability to learn. 
See pp. 163-165, supra. 

22 See generally Findings IV-F. 

Defendants have cited a number of cases 
for the proposition that courts will not en- 
join the classification and assignment of 
pupils according to abilities as ascertained 
through the use of aptitude tests. Stell v. 
Savannah-Chatham County Bd. of Edu., 5 
Cir., 333 F. 2d 55 (1964); Evans v. Ennis, 3 
Cir., 281 F. 2d 385 (1960); Borders v. Rippy, 
5 Cir., 247 F. 2d 268 (1957); Youngblood v. 
Board of Pub. Instruction, N.D.Fla., 230 
F.Supp. 74 (1964); Calhoun v. Members of 
Bd. of Educ., N.D.Ga., 188 F.Supp. 401 (1959); 
Jones v. School Bd., E.D.Va., 179 F.Supp. 280 
(1959). These cases, however, are completely 
inapposite here, because in none of them did 
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Compounding and reinforcing the inac- 
curacies inherent in test measurements are 
a host of circumstances which further ob- 
scure the true abilities of the poor and the 
Negro. For example, teachers acting under 
false assumptions because of low test scores 
will treat the disadvantaged student in such 
a way as to make him conform to their low 
expectations; this acting out process—the 
self-fulfilling prophecy—makes it appear 
that the false assumptions were correct, and 
the student’s real talent is wasted. More- 
over, almost cynically, many Negro students 
are either denied or have limited access to 
the very kinds of programs the track system 
makes a virtual necessity: kindergartens; 
Honors programs for the fast-developing 
Negro student; and remedial and compensa- 
tory education programs that will bring the 
disadvantaged student back into the main- 
stream of education. Lacking these facilities, 
the student continues hampered by his cul- 
tural handicaps and continues to appear to 
be of lower ability than he really is. Finally, 
the track system as an institution cannot 
escape blame for the error in placements, for 
it is tracking that places such an emphasis 
on defining ability, of elevating its im- 
portance to the point where the whole of a 
student’s education and future are made to 
turn on his facility in demonstrating his 
qualifications for the higher levels of oppor- 
tunity. Aside from the fact that this makes 
the consequences of misjudgments so much 
the worse, it also tends to alienate the dis- 
advantaged student who feels unequal to 
the task of competing in an ethnocentric 
school system dominated by white middle 
class values;?% and alienated students in+ 
evitably do not reveal their true abilities— 
either in school or on tests. 


All of these circumstances, and more, de- 
stroy the rationality of the class structure 
that characterizes the track system. Rather 
than reflecting classifications according to 
ability, track assignments are for many stu- 
dents placements based on status. Being, 
therefore, in violation of its own premise, the 
track system amounts to an unlawful dis- 
crimination against those students whose 
educational opportunities are being limited 
on the erroneous assumption that they are 
capable of accepting no more. 


REMEDY 


The remedy to be provided against the 
discriminatory policies of the defendants’ 
school administration must center primarily 
on pupil assignment, teacher assignment and 
the track system. The overcrowding in the 
Negro schools results from pupil assignment 
and the difference in the per pupil expendi- 
ture results in the main from the assignment 
of the more highly paid teachers to the pre- 
dominantly white schools. Consequently, 
corrective measures designed to reduce pupil 
and teacher racial segregation should also 
reduce overcrowding in the Negro schools 
as well as the pupil expenditure differential 
favoring the white children. Pending the 
implementation of such measures, the court 
will require that the defendants provide 
transportation to volunteering children from 
the overcrowded schools east of the Park to 
the underpopulated schools west of the Park. 

As to the remedy with respect to the track 
system. the tract system simply must be 
abolished. In practice, if not in concept, it 
discriminates against the disadvantaged 
child, particularly the Negro. Designed in 
1955 as a means of protecting the school 
system against the ill effects of integrating 
with white children the Negro victims of 
de jure separate but unequal education, it 
has survived to stigmatize the disadvantaged 


the courts have occasion to consider whether 
the tests used were in fact accurate in ascer- 
taining innate ability. 

213 Compare Weyrauch, Dual Systems of 
Family Law: A Comment, in The Law of the 
Poor, 457, 463 (1966.) 
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child of whatever race relegated to its lower 
tracks—from which tracks the possibility 
of switching upward, because of the absence 
of compensatory education, is remote. 

Even in concept the track system is un- 
democratic and discriminatory. Its creator 
admits it is designed to prepare some chil- 
dren for white-collar, and other children for 
blue-collar, jobs. Considering the tests used 
to determine which children should receive 
the blue-collar special, and which the white, 
the danger of children completing their 
education wearing the wrong collar is far 
too great for this democracy to tolerate. 
Moreover, any system of ability grouping 
which, through failure to include and im- 
plement the concept of compensatory edu- 
cation for the disadvantaged child or other- 
wise, fails in fact to bring the great majority 
of children into the mainstream of public 
education denies the children excluded equal 
educational opportunity and thus encounters 
the constitutional bar. 

As has been shown, the defendants’ pupil 
placement policies discriminate unconstitu- 
tionally against the Negro and the poor child 
whether tested by the principles of separate- 
but-equal, de jure or de facto segregation. 
The use by the defendants of the neighbor- 
hood school policy, intentionally manipu- 
lated in some instances to increase segrega- 
tion, is the primary cause of the pupil as- 
signment discrimination. Because of the 10 
to one ratio of Negro to white children in 
the public schools of Washington and be- 
cause the neighborhood policy is accepted 
and is in general use throughout the United 
States, the court is not barring its use here 
at this time. 

In preparing the plan to alleviate pupil 
segregation which the court is ordering the 
defendants to file, however, the court will re- 
quire that the defendants consider the ad- 
visability of establishing educational parks, 
particularly at the junior and senior high 
school levels, school pairing, Princeton and 
other approaches toward maximum effective 
integration. Where because of the density of 
residential segregation or for other reasons 
children in certain areas, particularly the 
slums, are denied the benefits of an inte- 
grated education, the court will require that 
the plan include compensatory education 
sufficient at least to overcome the detriment 
of segregation and thus provide, as nearly as 
possible, equal educational opportunity to 
all school children. Since segregation result- 
ing from pupil assignment is so intimately 
telated to school location, the court will re- 
quire the defendants to include in their 
plan provision for the application of the 
principles herein announced to their $300,- 
000,000 building program. 

The plan, too, should anticipate the possi- 
bility that integration may be accomplished 
through cooperation with school districts in 
the metropolitan suburbs. There is no reason 
to conclude that all Washingtonians who 
make their homes in Virginia or Maryland 
accept the heresy that segregated public ed- 
ucation is socially realistic and furthers the 
attainment of the goals of a democratic so- 
ciety. Certainly if the jurisdictions compris- 
ing the Washington metropolitan area can 
cooperate in the establishment of a metro- 
politan transit authority (see 1 D.C. CopE 
§§ 1401-1416 (1961) ), the possibility of such 
cooperation in the field of education should 
not be denied—at least not without first 
sounding the pertinent moral and social re- 
sponsibilities of the parties concerned. 

The final question is the remedy this court 
should forge for curing the illegalities in 
teacher placement. It is clear, first, that an 
injunction should be directed against every 
possibility of willful segregation in the teach- 
er assignment process; if the preferences of 
principals and teachers are to be relied on 
at all by the assistant superintendents or 
any other officer making the assignment, 
measures must be taken to insure that race 
does not creep into the expression of pref- 
erence. 
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Negro students to a curriculum which 
provides them only a minimum of educa- 
tion and practically destines them to 
poorly paid jobs. Higher education is to- 
tally beyond these students because their 
public school education has not even at- 
tempted to prepare them for college ad- 
mission. 

The decision also orders busing of stu- 
dents from overcrowded Negro schools 
to predominantly white schools west of 
Rock Creek Park, where most schools 
are under capacity. Greater integration 
of teachers in the schools was also in- 
cluded in the decision. That the decision 
means an almost complete redirection of 
the school system in the Nation’s Capital 
is beyond question. 

The implications of Judge Wright’s 
decision, however, extend far beyond the 
boundaries of Washington, D.C. The blow 
dealt at de facto segregation will surely 
be felt in all urban areas where Negro 
students are discriminated against acci- 
dentally, though not by law. In nearly 
every main section of the decision, Judge 
Wright emphasized that deliberate dis- 
crimination does not have to exist in 
order to constitute a violation of the 
equal protection clause of the 14th 
amendment. Should this decision or a 
similar one be upheld by the Supreme 
Court, the ¥ob begun 23 years ago in 
Brown against the Board of Education 
would be completed. 

This case is undoubtedly a landmark 
in the developing jurisprudence regard- 
ing the protection of the equal rights of 
all Americans. The legal precedent estab- 
lished by this decision would undoubt- 
edly be referred to in many future cases. 
I want to commend the outstanding legal 
work done by the three lawyers on the 
case, Jerry D. Anker, William M. 
Kunstler, and William Higgs. Bill Higgs’ 
painstaking research, both into the legal 
precedents and into the condition of the 
District of Columbia public school sys- 
tem, was particularly crucial in the suc- 
cessful prosecution of this case. 

Although I am sure that most of my 
colleagues have read many articles and 
editorials about this decision by now, I 
would like to have two articles and one 
editorial from the Washington Post and 
an article from the New York Times in- 
serted into the Recorp following my re- 
marks, because they provide a thorough 
explanation and analysis of the decision. 
I would like to heartily commend Julius 
Hobson for his persistence in attacking 
the problems in the District of Columbia 
school system by every means available 
to him and Judge James Skelly Wright 
for his courage in making a fair deci- 
sion for the frustrated children of the 
Nation’s Capital. 

The material referred to follows: 
[From the Washington (D.C.) Post, June 20, 
1967] 

Court ORDERS BAN ON ScHooL. TRACK SyYs- 
TEM—CALLS CURES ON NEGROES “CRIMI- 
NAL” —INTEGRATION OF ALL FACULTIES DI- 
RECTED IN HOBSON VICTORY 

(By Susan Filson) 

U.S. Circuit Court of Appeals Judge James 
Skelly Wright yesterday ordered sweeping ac- 
tions to eliminate what he called “criminal” 
discrimination against poor Negro students 
in Washington’s public schools, 
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In a decision handed down in the 18- 
month-old suit brought by civil rights leader 
Julius W. Hobson, Wright said the public 
schools are ‘‘a monument to the cynicism 
of the power structure which governs the 
voteless capital of the greatest country on 
earth.” 

The 183-page decision strongly accepts 
Hobson’s contention that the schools have 
discriminated against poor Negroes through 
segregated school facilities, unequal supplies 
and facilities and the track system of group- 
ing students. It orders school officials to: 

Abolish the track system immediately. 

Substantially integrate all school faculties 
by fall. 

Bus students from overcrowded Negro 
schools to predominantly white schools west 
of Rock Creek Park, where most enrollments 
are under capacity. 

File a plan with the court by Oct. 2 to in- 
crease racial integration of students in the 
school system, which is 90 per cent Negro. 

Eliminate optional attendance zones on 
the grounds that they have allowed white 
students in Negro areas to “escape” to white 
school outside their neighborhoods. 

Corporation Counsel Charles T. Duncan 
said no decision will be made on whether 
to appeal the case until he has met with the 
Board of Education. However, it seems likely 
that the decision will be appealed. 

The Hobson case may be the most impor- 
tant court decision involving schools since 
Brown vs. the Board of Education, which 
ended legal segregation of students in 1954. 


IMPACT ON NATION 


Wright’s decision deals with the more 
complex issue of de facto segregation, which 
arises from segregated housing | patterns 
rather than from legal restrictions. 

He does not order outright abandonment 
of the “neighborhood school” concept but 
suggests that the Board explore alternatives, 
such as educational parks for junior and 
senior high school students. 

Nearly every part of the decision would 
have a major impact on school systems 
throughout the Nation if it were upheld in 
an appeal. 

It would lend legal support to the Office 
of Education’s efforts to alleviate de facto 
segregation in large Northern cities—efforts 
that have been vigorously opposed by many 
Congressmen. 

“Tracking” of students and faculty segre- 
gation are also common practices in many 
urban school systems. 


INTENT AND ACCIDENT 


Wright found the schools have discrimi- 
nated against Negroes in some cases by in- 
tent and in others by accident. Both types 
of discrimination are equally unconstitu- 
tional, he said. 

The decision does not accept Hobson’s 


contention that school officials have deliber- 


ately deprived Negro schools of adequate 
supplies such as textbooks and facilities 
such as libraries. But it emphasizes that the 
inequalities are unconstitutional regardless 
of how they arise. 

“School officials can and should be faulted, 
but for another reason: that in the face of 
those inequalities they have sometimes 
shown criminally little concern,” the deci- 
sion states. 

“It is one thing, for example, when 
crowded residential conditions shut Negro 
children, and they alone, out of kinder- 
garten in the nearby schools; it is another 
matter entirely when, confronted with this 
awful situation, school officials stand idly by, 
circulating promises of more adequate 
school buildings years hence, but acquiesc- 
ing in the present injustice by their 
passivity. 

THE 14TH AMENDMENT 


Citing the equal protection clause of the 
14th Amendment, Wright reiterated in 
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nearly every main section of the decision 
that deliberate discrimination does not 
have to exist to constitute a violation of the 
law. And he said discrimination “by acci- 
dent” is often reinforced by deliberate dis- 
crimination. 

In ordering an end to faculty segregation, 
Wright noted “the superiorities in the quali- 
fications of the predominantly white schools’ 
faculties are not unrelated to the infirmities 
in the appointment process (of teachers).”’ 

The decision’s significance is increased be- 
cause it raises a virtually unexplored legal 
issue; economic discrimination. It agrees with 
Hobson’s contention that the schools have 
not only discriminated against Negroes but 
aginst poor children. 

William M. Kunstler, attorney in civil 
rights and civil liberties cases, spent several 
days during the trial attempting to prove 
that the schools spend more money on stu- 
dents in affluent neighborhoods than in poor 
ones. 

QUERIES COURT’S POWER 


In ordering greater attempts to integrate 
the schools, Wright specifically said the 
Court has no authority to create an “area- 
wide” school system that would include the 
District and the Maryland and Virginia 
suburbs. 

But he sharply criticized Washington 
school officials for failing to explore the possi- 
bility of voluntary cooperation between the 
city and the suburbs. 

“There is no reason to conclude that all 
Washingtonians who make their homes in 
Virginia or Maryland accept the heresy that 
segregated public education is socially re- 
alistic and furthers the attainment of goals 
in a democratic society. 

“Certainly if the jurisdictions comprising 
the Washington Metropolitan Area can co- 
operate in the establishment of a metro- 
politan transit authority, the possiblity of 
such cooperation in the field of education 
should not be denied—at least not without 
first sounding the pertinent moral and social 
responsibilities of the parties concerned.” 

On the track system, Wright accepted Hob- 
son’s contention that a disproportionate per- 
centage of Negro students are assigned to the 
‘basic and general tracks for retarded and slow 
learners, respectively. 

He said education in the lower tracks is 
geared to the “blue-collar” student. “Thus 
such children, so stigmatized by inappropri- 
ate aptitude testing procedures, are denied 
equal opportunity to obtain the white collar 
education available to the white and more 
affuent children.” 

Attacking the philosophy behind the track 
system, Wright noted that “according to 
track theory, those who remain in a lower 
curriculum remain because they are achiey- 
ing at their maximum level of ability. 

“They are not,” he contends, “admitted to— 
or at least discouraged from seeking admis- 
sion to—a higher instructional level because 
the school system has determined that they 
cannot ‘usefully’ and ‘successfully’ rise above 
their present level.” 

The decision came the day after release of 
the preliminary findings of a long-awaited 
Columbia. University study of the school 
system. 

Replacement of the track system is one 
of the Columbia report’s major recommen- 
dations. There appear to be no major con- 
flicts between the recommendations in the 
$250,000 study and the actions ordered in 
Wright’s decision. 

Although Wright is an Appeals Court 
judge, he was acting as a trial judge in the 
Hobson case because of a legal quirk. An- 
other part of the suit, which was decided 
earlier this year, named the US, District 
Court judges as defendants. 

The District judges appoint Washing- 
ton’s School Board and Hobson was asking 
that the appointive procedure be declared 
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unconstitutional. The request was denied by 
a three-judge panel of the Appeals Court, 
with Judge Wright dissenting. 

Hobson and his attorneys were jubilant 
in their reaction to Wright’s decision while 
most school officials maintained silence. 

“The abolition of the track system has 
been worth the one year and $13,000 it took 
for this suit,’’ Hobson said. 


HOPES FOR APPEAL 


Hobson emphasized that he hopes there 
will be an appeal because “I want the Su- 
preme Court to rule on this and have these 
kinds of practices eliminated in schools 
throughout the. country.” 

Hansen, who testified for two days during 
the trial in defense of the school system, 
interrupted a meeting of the School Board 
to read a summary of the decision. 

In a tight-lipped statement, Hansen urged 
the Board “not to discuss this with anyone 
until we have met with the Corporation 
Counsel.” 

DR. HAYNES “DELIGHTED” 


Board President Euphemia L. Haynes, a foe 
of the track system for many years, said 
she was “delighted” that Wright had ordered 
the system’s abolition. Dr. Haynes said the 
Board will meet with Duncan within two 
weeks to flecide whether to appeal the case. 

Duncan, a Negro and former counsel for 
the U.S. Equal Employment Opportunity 
Commission, would be pitted against 
Kunstler and other civil rights attorneys if 
an appeal is made. 

The Hobson suit, however, was not sup- 
ported by most civil rights groups in Wash- 
ington. 

William H. Simons, president of the Wash- 
ington Teachers Union, also expressed ‘‘de- 
light” at the decision. The Union, local of 
the American Federation of Teachers, AFL~ 
CIO, filed a friend-of-the-court brief in the 
case. 

“We’re very happy about the order of fac- 
ulty integration,” Simons said. ‘“We’ve been 
fighting for this for years.” 


[From the Washington (D.C.). Post, 
June 20, 1967] 


EXCERPTS From Court DECISION ORDERING BAN 
ON TRACK SYSTEM IN DISTRICT OF COLUMBIA 
ScHOOLS 

SUMMARY 


The basic question presented is whether 
the defendants, the Superintendent of 
Schools and the members of the Board of 
Education, in the operation of the public 
school system here, unconstitutionally de- 
prive the District’s Negro and poor public 
school children of their right to equal educa- 
tional opportunity with the District’s white 
and more affluent public school children. This 
court concludes that they do. 

In support of this conclusion the court 
makes the following principal findings of 
fact: 

1. Racially and socially homogeneous 
schools damage the minds and spirit of all 
children who attend them—the Negro, the 
white, the poor and the affluent—and block 
the attainment of the broader goals of demo- 
cratic education, whether the segregation oc- 
curs by law or by fact. 

2. The scholastic achievement of the dis- 
advantaged child, Negro and white, is strong- 
ly related to the racial and socio-economic 
composition of the student body of his school. 
A racially and socially integrated school en- 
vironment increases the scholastic achieve- 
ment of the disadvantaged child of whatever 
race. 

3. The Board of Education, which is the 
statutory head of the public schools in the 
District, is appointed pursuant to a quota 
system which, until 1962, for over half a cen- 
tury had limited the Negro membership of 
the nine-man Board to three. Since 1962 the 
Negro quota on the Board has been four, 
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one less than a majority. The City of Wash- 
ington, which is the District of Columbia, 
presently has a population over 60 per cent 
Negro and a public school population over 
90 per cent Negro. 

4. Adherence to the neighborhood school 
policy by the School Board effectively segre- 
gates the Negro and the poor children from 
the white and the more affluent children 
in most of the District’s public schools. This 
neighborhood school policy is relaxed by the 
Board through the use of optional zones for 
the purpose of allowing white children, 
usually affluent white children, “trapped” in 
a Negro school district, to “escape” to a 
“white” or more nearly white school, thus 
making the economic and racial segregation 
of the public school children more complete 
than it would otherwise be under a strict 
neighborhood school assignment plan. 

5. The teachers and principals in the pub- 
lic schools are assigned so that generally the 
race of the faculty is the same as the race of 
the children. Thus most of the schools can be 
identified as ‘““Negro” or “white,” not only by 
reference to the predominant race of the 
children attending, but by the predominant 
race of the faculty as well. The heaviest con- 
centration of Negro faculty, usually 100 per 
cent, is in the Negro ghetto schools. 

6. The median annual per pupil expendi- 
ture ($292) in the predominantly (85-100 
per cent) Negro elementary schools in the 
District of Columbia has been a flat $100 be- 
low the median annual per pupil expenditure 
for its predominantly (85-100 per cent) 
white schools (392). 

7. Generally the “white” schools are under- 
populated while the “Negro” schools gener- 
ally are overcrowded. Moreover, all of the 
white elementary schools have kindergar- 
tens. Some Negro schools are without 
kindergartens entirely, while other Negro 
schools operate kindergartens in shifts or 
consecutive sessions. In addition to being 
overcrowded and short on kindergarten 
space, the school buildings in the Negro 
slums are ancient and run down. Only re- 
cently, through the use of impact aid and 
other federal funds have the Negro’ slum 
schools had sufficient textbooks for the chil- 
dren’s use. 

8. As they proceed through the Washing- 
ton school system, the reading scores pri- 
marily of the Negro and poor children, but 
not the white and middle class, fall in- 
creasingly behind the national norm. By 
senior high school the discrepancy reaches 
several grades. 

9. The track system as used in the Dis- 
trict’s public schools is a form of ability 
grouping in which students are divided in 
separate, self-contained curricula or tracks 
ranging from “Basic” for the slow student to 
“Honors” for the gifted. 

10. The aptitude tests used to assign chil- 
dren to the various tracks are standardized 
primarily on white, middle-class children. 
Since these tests do not relate to the Negro 
and disadvantaged children to the lower 
tracks from which, because of the reduced 
curricula and the absence of adequate re- 
medial and compensatory education, as well 
as continued inappropriate testing, the 
chance of escape is remote. ; 

11. Education in the lower tracks is geared 
to what Dr. Hansen, the creator of the 
track system, calls the “blue collar” student. 
Thus such children, so stigmatized by in- 
appropriate aptitude testing procedures, are 
denied equal opportunity to obtain the white 
collar education available to the white and 
more affluent children. \ 

Other incidental, but highly indicative, 
findings are as follows: a. The June 1964— 
December 1965 study by the Office of the 
Surgeon General, Army, shows that 55.3 per- 
cent of the 18-year-olds from the District 
of Columbia failed the Armed Services men- 
tal test, a higher percentage than any of 


penditure in the District’s Public schools 
is only slightly below the national average. 
The 1964-65 Bureau of the Census Report 
on Governmental Finances shows, however, 
that the District of Columbia spends less 
per capita on education generally than all 
States except Arkansas and Tennessee; e. The 
Same report shows that the District of 
Columbia spends more per capita on police 
protection than all states without exception. 
In fact, the District of Columbia spends 
more than any state other than Nevada, 
New York, New Jersey and California. 

The inferences, including those bearing on 
the relationship of the quality of education 
to crime, which arise from these findings are 
obvious. Indeed, the National Crime Com- 
Mmission’s Task Force Report: Juvenile De- 
linquency and Youth Crime, indicates that 
the very deficiencies in the District public 
School system noted by the record in this 
case—prejudging, through inappropriate 
testing, the learning abilities of the dis- 
advantaged child as inferior to the white 
middle class child; placing the child in lower 
tracks for reduced education based on such 
tests, thus implementing the self-fulfilling 
prophecy phenomenon inherent in such mis- 
judgments; placing inferior teachers in slum 
schools; continuing racial and economic 
segreation of pupils; providing textbooks un- 
related to the lives of disadvantaged chil- 
dren; inadequate remedial programs for off- 
setting initial psychological and social diffi- 
culties of the disadvantaged child—all have 
contributed to the increase in crime, partic- 
ularly juvenile crime. 

In sum, all of the evidence in this case 
tends to show that the Washington school 
system is a monument to the cynicism of 
the power structure which governs the vote- 
less Capital of the greatest country on earth. 


REMEDY 


The remedy to be provided against the 
discriminatory policies of the defendants’ 
school administration must center primarily 
on pupil assignment, teacher assignment 

. and the track system: The overcrowding in 
the Negro schools results from pupil assign- 
ment and the difference in the per pupil 
expenditure results in the main from the as- 
signment of the more highly paid teachers 
to the predominantly white schools. 


Consequently, corrective measures de-— 


signed to reduce pupil and teacher racial 
segregation should also reduce overcrowd- 
ing in the Negro schools as well as the pupil 
expenditure differential favoring the white 
children. Pending the implementation of 
such measures, the court will require that 
the defendants provide transportation to 
volunteering children from the overcrowd- 
ed schools east of (Rock Creek Park) to the 
underpopulated schools west of the park. 
As to the remedy with respect to the track 
system, the track system simply must be 
abolished. In practice, if not in concept, it 
discriminates against the disadvantaged 
child, particularly the Negro. Designed in 
1955 as a means of protecting the school sys- 
tem against the ill effects of integrating 


with white children ‘the Negro victims of- 


de jure separate but unequal education, it 
has survived to stigmatize the disadvan- 
taged child of whatever race relegated to its 


lower tracks—from which tracks the pos-_ 


sibility of switching upward, because of the 
absence of compensatory education; is re- 
mote. 

Even in concept the track system is un- 
democratic and discriminatory. Its creator 
admits it is designed to prepare some chil- 
dren for white-collar, and other children for 
blue-collar jobs. Considering the tests: used 
to determine which children should receive 
the blue-collar special, and which the white, 
the danger of children completing their edu- 
cation wearing the wrong collar is far too 

- great for this democracy to tolerate. More- 
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over, any system of ability grouping which, 
through failure to include and implement 
the concept of compensatory education for 
the disadvantaged child or otherwise, fails 
in fact to bring the great majority of chil- 
dren into the mainstream of public educa- 
tion denies the children excluded equal edu- 
cational opportunity and thus encounters 
the constitutional bar. 


TEACHER PLACEMENT 


The final question is the remedy this court 
should forge for curing the illegalities in 
teacher placement. It is clear, first, that an 
injunction should be directed against every 
possibility of willful segregation in the 
teacher assignment process; if the prefer- 
ences of principals and teachers are to be 
relied on at all by the assistant superin- 
tendents or any other officer making the as- 
signment, measures must be taken to insure 
that race does not creep into the expression 
of preference. 

Next, assignment of incoming teachers 
must proceed on a color-conscious basis to 
insure substantial and rapid teacher integra- 
tion in every school. And finally, to the ex- 
tent that these two measures are unable 
quickly to achieve sufficient faculty integra- 
tion in the Schools, this court ... has no 
doubt that a substanttal reassignment of the 
present teachers, including tenured staff, 
will be mandatory... 

These issues of remedy were ignored at 
trial by counsel for both sides, each intent 
instead on establishing or refuting the 
primary constitutional violation. For this 
reason, and considering the limitations of 
time, for the 1967-68 school year the court 
is content to order “substantial” teacher 
integration in those schools where complete 
segregation or token integration of faculty 
has heretofore existed. The court will remit 
the question of the longer term goal to the 
Board for first-instance treatment in the 
plan which the court in its decree will order 
the Board to prepare. There will be an 
abundance of opportunity later for ad- 
versary argument on the merits and demerits 
of the ends (and means) concerning teach- 
er integration which the Board decides to 
propose. 

PARTING WORD 


It is regrettable, of course, that in decid- 
ing this case this court must act in an area 
so alien to its expertise. It would be far 
better indeed for these great social and 


political problems to be resolved in the’ 


political arena by other branches of govern- 
ment. But these are social and political prob- 
lems which seem at times to defy such resolu- 
tion. In such situations, under our system, 
the judiciary must bear a hand and accept 
its responsibility to assist in the solution 
where constitutional rights hang in the 
balance. So it was in Brown v. Board of 
Education, Bolling v. Sharpe, and Baker v. 
Carr. So it is in the South where Federal 
courts are making brave attempts to imple- 
ment the mandate of Brown. So it is here. 


[From the New York Times, June 20, 1967] 


De Facto SEGREGATION HELD INVALID IN 
CAPITAL’S SCHOOLS—U.S. JUDGE ORDERS 
BUSING AND UPSETS ASSIGNMENT OF PUPILS 
By ABILITY 


. (By Ben A. Franklin) 


WASHINGTON, D.C., June 19.—A Federal 
judge ruled today that segregation of poor 
Negro children in the public schools of the 
District of Columbia that results from neigh- 
borhood population patterns is as unconsti- 
tutional as segregation ordained by law. 

The judge ordered remedies to take effect 
this fall. These include the busing to pre- 
dominantly white schools of children in 
Negro neighborhoods who wish to attend 
integrated classrooms, the mandatory redis- 
tribution of teachers to integrate all school 
faculties, and the end of Washington’s bit- 
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terly controversial ‘‘track system” of assign- 
ing pupils to classes according to ability. 

In two aspects crucial to most urban pop- 
ulations the ruling by Judge J. Kelly Wright 
went beyond the basic Supreme Court decree 
in 1954 forbidding school segregation. 

Judge Wright, first, extended the desegre- 
gation doctrine of the Supreme Court to in- 
clude de facto segregation—that resulting 
from ‘unintentional’ administratice prac- 
tices. The high court’s 1954 ruling, in the 
case of Brown v. Board of Education, forbade 
only de jure segregation—or segregation 
sanctioned by law. 

Judge Wright, in the second extension, 
introduced a wholly new prohibition against 
substandard and therefore discriminatory 
education of the poor, regardless of race. 

He found that in predominantly Negro 
schools here the annual median per-pupil 
expenditure was $292, or ‘a flat $100 below 
median per pupil expenditure in predomi- 
nantly white schools, $392.” 

4 bar against discrimination by “economic 
status” in the selection of juries has been 
upheld by the United States Court of Ap- 
peals for the Fifth Circuit, But Judge Wright 
was the first to apply it to education. 

Other Federal courts have divided on chal- 
lenges to the constitutionality of neighbor- 
hood segregation, based on dwelling patterns. 
But in no case has the challenge been up- 
held in such a large metropolitan school sys- 
tem with such a preponderance of Negro en- 
rollment. The issue has never reached the 
Supreme Court. 

The ruling, which affects-only the District 
of Columbia, can be appealed. The district’s 
corporation counsel, Charles T. Duncan, said 
today that it would be “several days” before 
city and school officials here decided on their 
next move. 

Julius W. Hobson, the Negro civil rights 
leader here who initiated the suit 18 months 
ago, called the opinion “a sweeping victory.” 
Mr. Hobson said that the inclusion in Judge 
Wright’s opinion of the new “economic 
status” standard was “at the heart of the 
matter in Washington.” ; 

However, Judge Wright’s opinion fell short 
of ordering into effect the most controver- 
sial remedy proposed by Mr. Hobson’s coun- 
sel, William M. Kunsler of New York and 
Jerry D. Anker of Washington. That in- 
volved the enforced merger of the largely 
Negro city school system with those of Wash- 
ington’s predominantly white suburban 
school jurisdictions in Maryland and Vir- 
ginia. 

In a lecture at New York University in 
1965, Judge Wright himself raised the pros- 
pect of court-ordered urban-suburban school 
mergers as one remedy to what he called the 
“inconceivable” pattern of “Negro children 
crowded into inferior slum schools while the 
whites flee to the suburbs to place their chil- 
dren in vastly superior, predominantly white 
schools.” 

The lecture and the wide newspaper pub- 
licity given it during the trial of Hobson V. 
Hansen here last year caused the city cor- 
poration counsel’s office to ask Judge Wright 
to disqualify himself as “prejudiced” at the 
outset of the courtroom hearings. The judge 
declined. 

SUGGESTS POSSIBILITY 


In his opinion today, however, the judge 
merely directed the city school board to 
“anticipate the possibility that integration 
may be accomplished through cooperation 
with school districts in the metropolitan 
suburbs.” 

“There is no reason to conclude that all 
Washingtonians who make their homes in 
Virginia and Maryland accept the heresy 
that segregated public education is socially 
realistic and furthers the attainment of the 
goals of a democratic society,” Judge Wright 
declared. 

“Certainly, if the jurisdictions compris- 
ing the Washington metropolitan area can 
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cooperate in the establishment of a metro- 
politan transit authority [created last year] 
the possibility of such cooperation in the 
field of education should not be denied— 
at least not without first sounding the per- 
tinent moral and social responsibilities of the 
parties concerned.” 

Negro children make up 93 per cent of the 
public school population in this city. 

Without some exchange of students be- 
tween Washington and the suburban juris- 
dictions it is probably unlikely that the 
city can achieve much classroom integra- 
tion. But despite his lawyers’ insistence in 
advocating the urban-suburban merger pro- 
posal, Mr. Hobson told newsmen repeatedly 
during the suit that his objective was ‘‘qual- 
ity education in Washington, not necessarily 
integrated education.” 

Judge Wright’s opinion was studded with 
references to what he called “the primary 
constitutional violation’? of the inferior 
schooling offered Negro children in the slum 
schools of Washington. 

“The basic question,” the opinion said, is 
whether Dr. Carl F. Hansen, the Superin- 
tendent of Education, and members of the 
school board, “unconstitutionally deprive 
the District’s Negro and poor public school 
children of their right to equal educational 
opportunity with the District’s white and 
more affluent publie school children. The 
court concludes that they do.” 

“All of the evidence in this case tends to 
show that the Washington school system is 
a monument to the cynicism of the power 
structure, which governs the voteless capital 
of the greatest country on earth,” Judge 
Wright said. 

The Judge found that school authorities 
here had “intentionally” gerrymandered 
school districts and had assigned poor Ne- 
gro pupils to the “basic” academic curricu- 
lum of the four-level ‘track system” to “in- 
sulate the more academically developed 
white student from his less fortunate black 
schoolmate.” 

“The court does not, however, rest its de- 
cision on a finding of intended racial dis- 
crimination,” the opinion continued. “Apart 
from such intentional aspects, the effects of 
the track system must be held to be a viola- 
tion of plaintiffs’ Constitutional rights.”* 

Accordingly, as one of eight points in his 
decree, Judge Wright declared that the 
school administration was permanently en- 
joined from further operation of the “track 
system.” It has been in effect here—and has 
been nearly continuously under attack— 
since Dr. Hansen initiated it in 1955. 

As a means of achieving “meaningful in- 
tegration,” the system: was designed to en- 
courage middle class whites to keep their 
children in the city school system by offering 
separate and “basic” curricula in each “hon- 
ors,” “regular,’’ “general” grade. Most white 
students were enrolled in the “honors” and 
“regular” tracks. , 

At a news conference this afternoon sched- 
uled in advance of the court’s ruling, the 
school administration disclosed that one 


“recommendation of a year-long, $240,000 


study of the schools here was to abolish 
“tracking.” 

The director of the study, Dr. A. Harry Pas- 
sow of Columbia University Teacher’s Col- 
lege, said he would make a long list of other 
proposals later to help the school system 
avoid “deep and probably worsening 
trouble.” 

Another section of Judge Wright’s ruling 
requires the school administration to “pro- 
vide transportation for volunteering chil- 
dren” in heavily Negro neighborhoods east 
of Rock Creek Park to “underpopulated”’ 
predominantly white school buildings west 
of the park in such sections as Cleveland 
Park, Chevy Chase, Glover Park and Spring 
Valley. This ruling parallels a year-old pro- 
posal by the Washington Urban League, 
which Dr. Hansen had rejected. 
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June 21, 1967 CONGRESSIONAL RECORD — HOUSE H 7701 
SU ateay Conta o Lap pe Tanke MarabDIsiiopcel Maral catet Seam titi hc eeepc rea 
str e chief responsi y for the present s h rovi 
Columbia, Judge Wright tried the case as a_ of affairs lies with his brother judges at the seta Beene Sop ubumemete ang 
District Judge. Federal Courthouse, who have been appoint- if-i d Hmitati y P y ilita: 
— ing the School Board all these years, and the Re ee ee AMT tONS ON one oki 
[From the Washington (D.C.) Post, Congress, which remains beyond the reach of OPerations, rather than keeping them 
June 21, 1967] any injunction. guessing. 
EQUALITY AND BEYOND The children of the slums need not merely To term the Vietnam conflict a civil 
1 education, but far more. The city’s war is completely false. It is not, and 
After ten years of doggedly refusing to equa ’ 
hance s Moanin eee a system ‘°CHOol system needs far more money than the presence of large numbers of North 
ALS LP ete y ever their best schools n d; th ite j j 
is now being forced to change very rapidly ae < 8 re S ae Pees ae ey Vietnamese Army units in South Vietnam 
indeed. Suddenly congressional pressure and A d Ponies oF i ha rile a * proves this. Also, no parallel can be 
last usage no longer control the city’s school . ~~ y Bres 8: - € drawn between our presence there and 
city needs genuinely desegregated schools, : 
policy. Last weekend Dr. Passow, the School mrAnitonninohieve cient onic Duron nicalee the presence of North Vietnam. We are 
BOahAS per es spcone aaa aod ene schools at such high fevelaL or ualit chad there—500,000 strong—because we were 
schools that they face rising trouble if they 8 q vy ked b th dul tituted Go 
do not undertake very large reforms. Now children of every race and class will be at- aSKe y (e uly constitute vern- 
tracted to them. ment of South Vietnam to help preserve 
Judge Wright is telling them that, trouble or J h = - ‘ : . zs 
ae not, they have got to end several very clear udge Wright has stamped out the worst its territorial integrity. The North Viet- 
transgressions before the schools reopen in DUSeS Of the past, in the name of eduallty. mamese are there in open invasion, with 
September. uy ais ack ee he ee intent to conquer. It matters not that 
Dr. Passow and Judge Wright are not talk- % Steat anc irr aa : needs a * there has been no declaration of war. 
ing about quite the same Kinds of reform, ‘%?7§ Fe eS phe éo : enue fa res The fighting is just as real; the dead are 
and the difference is important. Dr. Passow, ates a me Ri . x pean just as dead 
who comes from Columbia Teachers College, ‘P&Cite Steps, Dut in tact we ee ES ‘ : 
‘ are must go much father. It must now proceed What should be done? The United 
is talking about quality of education; Judge | - 

\ Wright, who sits on the Federal Court of ‘© See that equality means levelling up to States, which has been overly patient up 
Appeals, is talking about equality of educa- the best standards in the city, and farbeyond to this point, should make a final effort 
tion. Judge Wright is saying that the School *#¢™. to get Ho Chi Minh to cease hostilities 
Board cannot give less to children who are and come to the negotiating table, but 

. Negro and poor than to those who are not. pRIVS HAVE PEACE IN VIETNAM— this time with an “or else” attached. 
But there is such a thing as an equality of LET’S WIN Ho should be told that if he does not 
destitution. The city’s schools could grow cease hostilities now and negotiate, his 
increasingly weak and ineffectual, and yet, The SPEAKER. Under a previous é * 

troops will have no sanctuary—anyplace, 
as long as they were equally weak and in- order of the House, the gentleman from ; 
effectual, they would meet the Judge’s re- yqaho [Mr. HANSEN] is recognized for anytime. He should be told, much as 
quirement.. The Judge is limited, like all 60 aint 3 eu General Eisenhower told the Chinese 
courts, to one basic measurement of equal- ee Reds in Korea that, unless he stops his 
ity, which amounts to the number of dollars __ (Mr. HANSEN of Idaho asked and was gosression, we will use whatever means 
spent. A school system can spend equally on given permission to revise and extend gre necessary—with no holds barred— 
children without educating them equally. his remarks and to include extraneous to defeat him. 

. Real equity here lies far beyond the reach of matter.) He should be told that every effort will 
any court’s injunction. Mr. HANSEN of Idaho. Mr. Speaker, : 

; 4 ; : : ; be made, including all necessary naval, 
Judge Wright's injunction is highly spe- there are three major courses of action .; 
cific. It abolishes a series of outstanding Eman taithe: United, atatess Gatvietnam: air, and ground measures, to cut off all 
abuses and affronts in school policy, like the 2P : ‘ Jetely: a supplies reaching North Vietnam from 
highly deleterious track system, the optional First, pulling out completely; second, _ outside sources. 
attendance zones, and the segregation of USing all necessary and appropriate ~ an irony of the situation in Vietnam 
teaching staffs. It specifically avoids any sug- Measures to achieve quick victory; or, jg that, while we have a half million 
gestion that de facto segregation based on third, muddling along as we are NOW troops tied down there, the major hostile 
residential patterns, is unconstitutional. doing with the prospect that the war will powers, Russia and China, have no mili- 
But, in an interesting reversion to Plessy v. qrag on, as has been predicted by the . g 
Ferguson, the Judge holds that if schools ,aministration. for 10 years. A fourth °#!¥,Units:involved. And, while our troops 
are separate then they must at least be “@Mnistration, lo years. are tied down, we are seriously weakened 
~ . equal. The School Board must have known course—negotiation—is closed to us, so in the flexible strength needed for any 
perfectly well that it could not go on in- far at least, because there has been nO possible major confrontation with the 
definitely running schools 50 per cent under One with whom to negotiate. Communist powers and, for that matter, 
capacity on one side of Rock Creek Park and Few, with the exception of the Com- yen to combat other such so-called wars 
50 per cent over capacity on the other. The munists and the most ardent “doves,” of liberation should they occur. : 
Judge’s order requiring busing across Rock fayor our unilateral withdrawal. To do so A lesson we must draw from Vietnam 
Creek is based, legally, in an attempt to re- would be to totally destroy our credibility , 
lieve the worst overcrowding. Unfortunately, with our pep de nite with whom is that our current policy there does not 
he couches his decision in language making - f ‘ set a viable posture in handling wars of 
it clear that he also means to encourage a We have mutual defense agreements Or jiberation. We cannot tolerate such wars 
closer racial balance west of the Park, enter- Other commitments. The image we now being dragged on indefinitely. We could 
ing an area where his authority is very un- present to them is tarnished enough as not possibly handle two or three more 
certain. This language must be interpreted its is because of our vacillation and in- such wars at the same time using cur- 
ape ees po Appeal, srg decision. rent methods. We must handle them with 
ne of the notable aspects of this decision It is abundantly clear, as shown by dispatch and finality 
is that its basic principles, if adopted by the 11 th t that vast 3 . - 
Supreme Court, would have much broader POS across the country, yeahs History has proven that the only thing 
effect in almost any other large American city majority ; of Americans favor winning the Communists respect is strength. 
than in this one. Where the proportion of the war in Vietnam, and winning it aS ach and every time that a Commuist 
white pupils is perhaps 8 per cent and stead- uickly as possible with a minimum loss probe has been confronted with a show 
ily diminishing, it is idle to talk of the virtues of American lives. of strength, they have backed down. It 
of desegregation. Fewer than 4 per cent of To them—and to me—it is incredible has only been when weakness was shown 
cloner Oem ate enrolled in the that the United States, the mightiest that they have continued their forward 
fewer tna 1 per cent could be reached by power in the world, has allowed itself to thrusts. F 
the busing plan, The symbolic importance of become bogged down in a hit-and-run, It is long overdue, but it is not too 
this decision is very large, and the city must— Skirmish-type war where we are held at late. With resoluteness and courage 
fe be grateful to Mr. Hobson for bringing his bay by a tiny, backward, and impotent among our policymakers in Washing- 
suit. But its actual impact in Washington,in country. We have, however, brought this ton—and with a rekindled determination 
terms of children affected, will be rather situation upon ourselves because of our to win—we can end this bitter struggle. 
4 Ba OEEO We declared no-win policy and our violation Our young men in Vietnam have that 
j In a curious outburst, Judge Wright calls +75 ; 
ae theecheokeyatemiaitomument fatthe cya of three fundamental military maxims. resoluteness and courage—and they have 


cism of the power structure.’”’ He is wrong. It First, we are fighting, primarily, a de- 
is a monument to a lack of power, com- fensive war. Second, we are insisting that 
pounded by a lack of structure. Here lies the the war be fought on friendly soil rather 


the determination to win if we will un- 
shackle them. It is utterly immoral that 
they be asked to fight and die when we 
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refuse to make every effort to consolidate 
» the victories they: win and when we deny: 
them the maximum support needed to 
give them every: best possible chance of 
success and of .returning home alive. 

It should be remembered that, from 
the Geneva agreement of 1954 until 1961, 
there was relativespeace in South Viet- 
nam with a completeaccord between the 
Eisenhower administration and the Diem 
regime. It was not until 1961 that the 
first American was killed in Vietnam due 
to hostile. action.. Since t time we 
have become increasingly involved with 
no end insight. 

If Ho Chi Minh will not ase his ag- 
gression and negotiate, let us then da 
what must be done to put an' Veod to this 
absurdity. 

Let us have peace in Vietna 
win. wae 

Now, Mr. Speaker, I believe \t is ab- 
solutely essential that we place the prob- 
lem of Southeast Asia in perspective by 
relating it to overall world conditions. 

On May 6, 1966, I issued a statement 
on world communism and Vietnam, déal- 
ing direct®y with this matter, as follows: 

I believe it. is most important to point 
out, at the very beginning of this state+ 


% 


—let us 


ment, that the real international problem \ 


confronting the United States today is not 
the war in Vietnam, but rather the unceas- 
ing efforts of the Communist conspiracy to 
subjugate the entire world and the con- 
sistency, or inconsistency, of our efforts in 
dealing with this grave situation. Vietnam 
is, as are Cuba and the Berlin Wall, and as 
were Korea, Laos and Lebanon, merely symp- 
tomatic of the disease. - 
«Now, we all view the split in the Commu- 
--nist world with some hope, but it would be 
tragic to lull ourselves into a false sense of 
security because of it. The split, primarily, 
-4s over the means that the two'' 
“ powers—Russia and Red China—would use 
to achieve Communism’s announced goal of 
world domination: militancy or so-called 
‘peaceful co-existence”. There can be little 


_- comfort for us in this when the success of 


either method would mean the destruction 
of our great economic structure and con- 


©. gtitutional system-of government. 


In view of this, the importance of Vietnam 


“cannot be played down either tactically or’ 


~“ philosophically. Not only is it the Key to the 
~ pelf-determination of an area with a com- 


.. bined» population as large as that of the 
~~ United. States, it is a challenge to us to 


honor our commitment to ion a free 
nation and thus encourage cause of 
freedom and self-determina te of people 
4... everywhere. 

" “There are many in this country who have 
actually taken to the streets or otherwise 


‘actively. supported efforts of minority groups 


“to achieve a ‘voice in our government. I find 
it a little hard to comprehend why some of 
these very same people are among those who 
criticize the United States when it attempts 
to give to the people of an entire country 
that same voice in government. 

In addition—and, to me, of even more im- 
portance—it is vital in behalf of our own 
best interest, even our own self-preservation, 
that the war against those who would destroy 
us be carried om half way around the world 
rather than at Pearl Harbor or San Fran- 
cisco. 

I would remind those who scoff at the 
menace of Communism of the words attrib- 
uted to Lenin. “First we will take eastern 
Europe. Next the masses of Asia. Then we 
shall encircle that last bastion of capitalism, 
the United States. We shall not have to at- 
tack. It will fall like an overripe fruit into 
our hands.” 


‘scoff at the menace of Communism that. 


sever I have 


-the lives of those 


Meira 
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_ I would remind those who scoff at the 
menace. of Communism that it has taken 
eastern Europe. I would remind those who 


is now far along in the second phase of } 
plan, the conquest of Asia. China, the g ay 
of the Orient, has become an integral 

of the world Communist movement/ oe 
has fallen, and now the struggle centers in 
Vietnam. 

I am deeply concerned, as are/my col- 
leagues on both sides of the aisle, about 
the conduct of this tragic war in Vietnam, 
about the unexplained shifts in policy, the 
starting and stopping and s g of bomb- 
ing in the-North, the failure..to make any 
real progress after the commitment of some 
250,000 American troops ee the uncertain- 
ty of our objectives. 

As far as I know, this/is the first time 
that the United States, even from its early 
and humble beginning,,has sat right down 
in the middle of a major conflict to decide, 
not whether the causé is just, but whether 
it can win—or whether it should even be 
involved at all. ; 

Iam nota “hawk, ”* I do not. believe there 
are any real “hawks” in the United States. 
I am condfident that all Americans earnestly, 
ardently want peace—the only difference be- 
ing in the course of action we should take 
to gain it. The real warhawks are nested in 
such places as Hanoi, Peiping and Moscow. 
Let’s be realistic. It is almost impossible, 
when dealing with a confirmed aggressor, to 


gain at the conference table that: which you 
pecan gain on the battlefield.. Thus, to at- 


ee pew e without the abject surrender of 
th Vietnam to the Communists, we must 

e ron war so costly to. these hawks that 

will see fit to end their provocations. 

Ta\the past, along with others of both 
major\parties, I have made public sugges- 
tions at we deny all supplies to- those 
who would subject South Vietnam to Com- 
munist domination by mining the waters of 
Haiphong Harbor and by the complete inter- 


/ diction of et overland supply routes. lead- 


ommunist,’ ing into Ni 


hh. Vietnam. This is isolating, not 
e conflict. My purpose, when- 

de such & suggestion, has been 
to urge a policy course that would safeguard 
the freedom and independence of South 
Vietnam with a ‘minimum loss, not only of 
American lives, but of the lives of the South 
Vietnamese, in and out of uniform, and of 
h whom we dare engaged 
in conflict. It has heen to. urge«a policy 
course that would destroy the means to wage 
war, not to destroy people. 

That is one side of \the coin—the. side 
assuring a free and independent South Viet- 


escalating, 


nam through the use of as much of our mili-' 
tary power as is necessary to achieve the end 
result—and its use in such a way that. 
countless lives are not dribbled away in a ~ 
- protracted, “no-win war,” a war fought to: 
a stalemate. There is no reason ] 


‘the great- 
est power on earth to allow itself *to be 
bogged down by indecision and lack of con- 
certed action while the hope and well-being 
of those we would aid erodes and crumbles 
with each passing day. 

Now, let’s take a look at the other side of 
the coin—the side represented by our with- 
drawal from South Vietnam, or even by our 
appeasement of the Communist aggressors. 
The result in both cases would eventually 
be the same. The Communists would ulti- 
mately take over. \ 

Should we allow this take-over, either by 


a Communist government, or by the intru-\ 
sion of Communists into the government \ 


of South Vietnam, no nation in the world, 
large or small, could ever again place re- 
liance on our treaty commitments. We would 
stand dishonored among the nations of the 
world. We would also be condemning mil- 
lions of innocent Vietnamese to the certain 
death of slavery that would await them in 
a system of reprisals and lack of Bt for 
human life. ’ 


D.ce Public Library 
Washingtoniana Division 
D.C. Community Archives 


June 21; 1967. 


( broad statement? Yes, but.a. statement 
ed on history and. fact—a statement 
based on the predictable actions of Com- 


»munists through their past performances. 


Under the terms of the Geneva agree- 
ments; all who elected to leave North Viet- 
nam were to be allowed to do so. It is esti- 
mated that a million did. However, Ho Chi 
Minh prevented the migration of untold 
thousands more to South Vietnam, and no 
one will ever know just how many of those 
who applied for sanctuary were murdered. 

Should we now allow a Communist take- 
over in South Vietnam, the million North 
Vietnamese: who voted *Communism 
with their feet would likely be liquidated, ~ 
as would their famflies..and friends. All 
South Vietnam would be placed at the 
mercy (where none exists) of the: bestial 
Vietcong who have been -systematically 
butchering innocent men, women, and chil- 
dren in hundreds of peaceful South Viet- 
namese villages for’ more than. a decade. 
Atheistic Communism could be relied upon 
to either liquidate or enslave all religious 
groups. Businessmen, professional men, 
teachers and students, farmers and. labor- 
ers would all feel the wrath Of the Com- 
munist conqueror. 

But more important than= the fate of 
South Vietnam is the fate of’ other free 
countries around the world. If we give in to 
the Communist conspiracy in South’ Viet- 
nam, who can doubt that it will not strike 
again elsewhere? At the present time, Pei- 
ping and Moscow are sitting “back, not 
overtly risking a single Chinese or Russian 
life, and are letting the North Vietnamese 
do their dirty work for them. If they are 
successful here, they. will then most cer-. 
tainly he encouraged to probe some other 
spot. 

And if we run here, where will we stop 
running? The Philippines? Australia ‘and 
New Zealand? Argentine? Mexico? Or will we. 
run until we are forced Sake oe poe 
on American sofl? <9 9) (Se5 = 88 : 


‘quality it has always pos sto: 
win—led by men who are wate contrined 
with what is right rather than by what our 
“image” will appear. to be can end' this war 
and end it soon, But the lack 6f the “will to 
win”, coupled with mifssmanagement and in- 
efficiency, cannot only cost us phe war tea it 


‘ean ‘also cost us the peace. 


Continued -Commrunist ~ robes aint be 
‘made to fail consistently to discourage ag- 
gression and to avoid any dangerous miscal~ \ 
culation on their part of our intentions. ~*~ 

It will take resolve and- unity tempered 
‘with restraint and compassion to’ Behiere pay 
‘honorable end to the war in Vietnam.” 

- Let us get on with the- om Sais 


man yield? = 
Mr. HANSEN of’! i : 
gentleman. * a the 
Mr. HALL. I want sebiitzient the — 
‘gentleman for his perceptive and in- 
cisive statement. - 
I particularly would like to refer to 
the gentleman’s observations concerning 


-our insistence orr pursuing the defense of 


liberty and of not rewarding aggression 
only on friendly territory, where we have 
been asked, éven though the aggressor 
has been the invader»in all instances. 

' Second:'I would like to reemphasize 
the point that the gentleman has so 


keenly outlined about es A ab sanc- 


tuary for the enemy, , 

\ A-review of- all military history will 
show that there has seldom. been a win 
‘marked up on the:side of those who would 
defend freedom under any circumstances 
o.when they allow their opponent to have 


So 
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ACTION LINE—OBITUARIES 


WASHINGTON, D. C., WEDNESDAY, NOVEMBER 3, 1971 


SECTION C 


AN ANALYSIS 


~ His Organization 
Tops Her Rhetoric 


By STEPHEN GREEN 
Star Staff Writer 


Marion Barry, who started his rise to pow- 
er with the politics of confrontation and rheto- 
ric, won the at-large District school board race 
with the ‘politics of money, organization and 
manpower. 

Mrs. Anita F. Allen, a minister’s wife with 
a more traditional background and classical 
education, lost her seat to Barry with a cam- 
paign based on little put rhetoric, proclaiming 
virtues of traditional education. 

Barry, according to his campaign aides, 
ended up spending about $10,000 and had some 
1,000 campaign workers spread throughout the 
city’s precincts. 

Mrs. Allen, the incumbent board chairman, 
said she would spend less than $3,000 and 
depend on her friends and the “‘little poeple.” 


Prove Not Enough 


Her friends and “little people” were not 
enough to overcome the organization that 
gave Barry more than 58 percent of the vote. 

Mrs. Allen also had the support of most of 
the city’s black ministers, who claimed credit 
for helping to elect D.C. Del. Walter E. Faunt- 

_ roy, a Democrat, in March. 

But last night’s results, if anything, demol- 
ished any claim for decisive political influence 
by the city’s black clergy. 

Barry had the endorsement of Fauntroy 
and the active help of former city council 
members Polly Shackleton and John Hechin- 

ger, both of whom also had helped Fauntroy. 
Probably about half of the Barry workers par- 
ticipated in the Fauntroy campaign. 

Mrs. Allen had contended that the Barry 

candidacy was the product of a political ma- 


chine headed by Fauntroy and white liberals. 


” Ake Other Factors Noted 


A H While it can be argued with some validity 


_ that the campaigns of oueaeese and hie 
~ ereated the base for a local District politica 
achine, last might’ 
is 


am. P 
bn: . a 


results also can be laid to 
r, started out at 


for the Student Non-violent Coordinating Com- 
mittee, Barry received publicity from his con- 
frontations with District officials and his in- | 
volvement in the Free D.C. movement. Later 
he received more publicity for his leadership of 
federally funded Pride, Inc., a job-training pro- 
gram for inner city youngsters. 

Barry’s relationship with the youth of the 
District. was stressed at the start of his cam- 
paign with the slogan: “Unite to Save the 
Children.” In the last stage of the campaign he | 
switched tactics and accused Mrs. Allen of 
Cue responsibility for the ills afflicting th 
schools. . 


Victim of Bickering 


While Mrs. Allen stressed her belief in 
giving the city’s children a no-nonsense educa- 
tion that would help them obtain good jobs, she — 
fell victim to the bickering among board mem- 
bers which gave the impression little was being 
done to improve the schools. ) 

Given the apparent widespread dissatisfac- — 
tion with the school system, it is possible that 
any articulate, well-known personality could 
have beaten Mrs. Allen. 

Barry carried seven of the city’s eight 
wards, losing only Ward 3, the predominantly © 
white area west of Rock Creek Park. 

In the past two school board elections, 
Ward 3 dominated the voting turnout, contribut- 
ing as much as 40 percent of the total city vote. 
Yesterday, however, less than a fifth of the 
vote came from Ward 3. . 


Lineup the Same Y 


The ward voting lineup was the same that — 
elected Fauntroy to Congress. — 
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] Hearing Set in Shooting 
Of ‘Army’ Aide by Two — 


_.A preliminary hearing has 
been scheduled Wednesday for 
two Washington men, members 
of the Blackman’s Volunteer 
Army of Liberation charged in 
the shooting of a Blackman’s 
Army officer at the organiza- 
tion’s farm camp in Spotsylvan- 
ia County, Va., last week. 

The men who were released 
by a Spotsylvania County Court 
judge to the custody of their 
commander, Col. Hassan Jeru- 
Ahmed, are charged with felon- 
ious assault in the shooting of 
Leonard Earl Doyle during a 
dispute at the camp on the eve- 
ning of Oct. 25. 

Another man, also a member 
of the Washington-based group, 
is being sought. He has been 
identified by police as John 
Johnson of Baltimore. 

Doyle, also known as Leonard 
Moore and Sterling McPherson, 
was described as a major and 


commanding officer at the 
42-acre farm some 50 miles 
south of Washington. 


He is one of several whites in 
the predominately black organi- 
zation that is molded along mili- 
tary lines and uses the Islamic 
faith as a basic part of its teach- 


ing. The army operates a drug — 
treatment center for addicts at 
6406 Georgia Ave. NW. and re- © 
cently bought several farms in 
Virginia for training its mem- 
bers. 

The two men facing the hear- 
ing in Spotsylvania County 
Court are John Randolph Wise, 
21, of the 1200 block of Upshur 
Street NW, and Leamond Harris 
Jr., 28, who listed the center as 
his address. 

Hassan talked the pair into 
surrending to Virginia State po- 
lice after warrants were issued 
for their arrest. 


The men were at the camp on 
a work detail when an argument 
ensued over whether they could 
borrow Doyle’s car to drive to 
Washington, police said. 

After the shooting, the three 
left, hitchhiked to Fredericks- 
burg and then took a bus to the 
District, where Wise and Harris 
turned themselves over to Has- 
san. 

Hassan said he believes the 
dispute was ‘“‘a case of misun- 
derstanding—it was more acci- 
dental than anything else.’’ He 
said he will be at Wednesday’s 
hearing with his two men. 


T BUYS IN MURPHY’S TOY DEPARTMENT. 


HE TOYS THE KIDS WANT MOST 


’RICED FOR SAVING NOW AT 


| 


ap 
0( Gero YY! 
t \ 


THURS.-FRI.-SAT. 
NOV. 4-5-6 


DELIGHT TOTS WITH A U-DRIVE 
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REGULAR $9.99 


Tots will love having their 
very own mini-bike. It has — 
foot bar pumping action 
to make it go. It's 28''x8"'x 
21". Realistically detailed 


~ to look like real bike, 
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ATV EXPLORER | 


a 
es 
, 0 ¢ 

\ 


SAT Re Se MARE TON Go 
Reise a tan a en ri Aebebasla ae 


Prefab Classrooms Ease Crowding in Anacostia Schools 


BUILD, From Al 


Mildred Fischer, Moten’s 
principal, believes the deci- 
sion to biild quickly in the 
neighborhood, as well as to 
bus bus children out of it, 
has been popular. “Most 
people want their children 
to go to their own school, 
near home,” she said. 

A four-story addition with 
25 more classrooms is about 
halfway completed behind 
Moten. When it is finished 
next spring, Mrs. Fischer 
would like to bring back the 
260 Moten children now 
being bused. 

Then nearly all classes at 
Moten will be smaller than 
25, Mrs. Fischer said, and 
she is confident nearly all 
the parents will want their 
children to come back even 
though the schools they go 
to now are in well-to-do 
Georgetown and Southwest. 


No Advantage 


“As far as the quality of 
education is concerned, 
going to school west of the 
(Rock Creek) park is no 
more advantageous than 
going to school in Anacos- 
tia,” Mrs. Fischer said. “The 
children go now because of 
the overcrowding we've had 
here, that’s all. The integra- 


tion bit has nothing to do 
with it. It just doesn’t mat- 
ter what race you sit next 
to.” 

The new school buildings 
are called demountables, 
but officials say it is un- 
likely that many of them 
will be moved during their 
expected 20-year like span. 

Made of metal and plastic 
fiberboard, most were as- 
sembled in about three 
months, in contrast to the 
usual school construction 
time of at least a year. Anti 
the cost of $7.3 million for 
255 classrooms was about 
half the cost of regular con- 
struction. 

Two years from the time 
the demountables were 
planned they all were occu- 
pied. It usually takes four to 
six years to build a conven- 
tional school in Washington 
because of procedures for 
getting appropriations from 
Congress and coordinating 
all the city agencies in- 
volved. For example, money 
for a site is appropriated 
one year, planning and ar- 
chitects’ fees come the sec- 
ond year, and building funds- 
are obtained in a third ap- 
propriation. Money for the 
demountables was received 
in a single year’s budget. 

The prefabricated build- 
ings are one story high, set 
mostly in clusters of eight 
to 20 rooms, with classes 


opening off wide white 
halls. 

Some Are Wings 

Some are attached as 


wings to regular buildings. 
Some are set out on school 
grounds. Others, are sepa- 
rate schools, usually built in 
parks. 

One of these, the Hendley 
annex on South Capitol 
Street at Oxon Run Park- 
way, has a large office, a 
health suite, a lunch room, 
and a library, although, as 
yet, almost no books are in 
it. 

. “When I first saw this lit- 
tle building from the out- 
side, I didn’t like it,” said 
Annie A. Montgomery, the 
assistant principal in 
charge. “But inside it’s so 
different—it’s no nice.” 

She and the teachers do. 
have some complaints, 
When the sun is hot, the 
building is too. Despite 
promises, no shed has been 
built to keep the garbage 
dry, and the garbage pick-up 
service has been sporadic. 
No fence has been built to 
keep the children from 


wandering away in the park 
during recess. 

But the electric heaters 
work well in cold weather, 
and the rooms are quiet and 
clean, although often scarred 
by broken windows like 
other schools in the area. ~ 

Besides the large groups 
of prefabricated classrooms 
at nine Anacostia elemen- 
tary schools, the rooms are 
also set up at four junior 
highs east of the Anacostia 
River, Hart, Kramer, Evans 
and Douglass. 

The school board also has 
bought 75 demountable 
rooms for prekindergarten 
classes and put them up at 
40 schools in different parts 
of the city. Another 36 de- 
mountable units are scat- 
tered among other schools 
that need them, usually in 
pairs. 


$10.3 Million in 3 Years 


Overall, Washington has 
spent about $10.3 million for 
370 prefabricated classrooms 
during the past three years. 
Officials believe it might be 
the biggest program of its 
kind in the country, and cer- 
tainly it is the largest and 
quickest school construction 
program ever undertaken 
here. 

Meanwhile, the number of 
students in Washington's el- 
ementary schools has de- 
clined from a peak of 95,000 
in 1967 to about 90,000 this 
fall. 

Three years ago there 
was, based on a norm of 30 
pupils per classroom, a shor- 
tage of about 5,500 seats. 
This fall there is a surplus 
of about 6,000 regular class- 
room spaces based on the 
same ratio, aithough the sys- 
tem is still far from the goal 
of 24 students per classroom 
proclaimd by the school 
board in 1967. 

With the 
classrooms there is space 
for 11,000 more students, a 


total surplus of about 
17.000. 
The population is_ still 


growing in Anacostia, but at 
a slower rate than a tew 
years ago. Among its 140 el- 
ementary buildings the city 
still has 11 over capacity 


schools, eight of them in An- | 


acostia. But officials say 


new construction will pro- | 


vide enough room to end 
crowding at five of them by 
next spring. 

Last spring there were 24 
over crowded schools. Four 
years before that there were 
91. 


prefabricated | 


Now there are 54 schools 
in all parts of the city that 
are more than 15 per cent 
under their rated capacity; 
17 of them are at least one- 
third empty. 

Ten of the 13 schools in 
the predominantly white 
neighborhoods west of Rock 
Creek are more than 25 per 
cent below capacity. 

But the ones that are most 
under  capacity—Fillmore, 
Hyde, and Jackson in 
Georgetown, and Hardy on 
Foxhali Road—are also the 
smallest oldest buildings 
and have the highest propor- 
tion of bused-in students. 
Three of them are over 50 
per cent biack, including 
Jackson, which has only 
four white children from its 
neighborhood. 

Altogether there are 
about 550 children being 
bused from Anacostia to 
schools west of the park. 

Another 560 children are 
going irom Anacostia to 
undercrowded schools else- 
where in the city. 

A year ago, 563 were 
going to schools west of the 
park, and 1,047 more were 
being bused elsewhere. 


“No Long Line” 

“There’s no long line of 
parents waiting for their 
kids to be bused,” said Brad- 
ford A. Tatum, the adminis- 
trator who has been in 
charge of the program since 
it started on a small scale in 
1966. 

The busing was expanded 
the next year by Wright’s 
decree, but unlike many 
busing programs in the 
South, it is completely vol- 
untary, and getting enough 
volunteers in Anacostia, 
Tatum said, is difficult. 


‘ 


| 

| 

| By Lawrence Feinberg 

| Washington Post Staff Writer 
Construction of about 250 

prefabricated classrooms in 

parks and playgrounds .in 

Anacostia has relieved over- 


| crowding in that area’s 
| schools .and reduced re- 
quests to bus children 


across the city. 
| During the past two years 
' the school system has 
opened classrooms for 11,000 
students in Anacostia, 7,500 
of the spaces coming in the 
prefab additions, which 
some students call motels. 
At the same time, the 
school board has bought 35 
buses to take children from 
Anacostia to under capacity 
schools elsewhere in Wash- 
ington, as it was ordered to 
do by Judge J. 
Wright iti 1967. 

But the new space in Ana- 
costia, officials say, has 
made it much more difficult 

| to get volunteers for the 
cross-town busing. This fall, 
the number of children 
going from Anacostia to the 
rest of the city dropped to 
1,110 from 1,600 a year ago. 

. In Washington as a whole, 
because of a decline in en- 

rollment along with new 

construction, there is a sur- 


Skelly 


plus of elementary school 


dake BS - 


At the same time, Tatum 
said, he has had“to turn 
down many requests for 
transfers to schools west of 
the park from Negro par- 
ents in other parts of the 
city because Washington's 
open enroliment policy was 
ended after the Wright de- 
cree. 

Most of these parents are 
middle class and probably 
could arrange transporta- 
tion for their own children. 
But Wright and former 
school board member Julius 
Hobson, who brought the 
suit on which Wright ruled, 
made it clear that a mixture 
of social classes as well as 
races is a goal in the schools 
west of the park. And so 
middle-class Negro children 
must stay in their own 
neighborhood schools. 


Numbers Drop 


Although the number of 
children being bused has 
dropped, the cost of the pro- 
gram is rising. This year, 
with its own drivers and 
buses that also are available 
for field trips, the program 
is budgeted at $640,000, com- 


pared with $425,000 last 
year, when huses were 
chartered. 


The school system expects 
to spend several hundred 
thousand dollars to pur- 
chase a parking lot and ga- 
rage for the new buses. 

It also has budgeted $250,- 
000 to give free tickets on 
D.C. Transit buses to all sec- 
ondary students who live 
more than 1% miles from 
school. And the number of 
students required to make 
such trips was increased 
sharply by the boundary 
changes after Wright's de- | 
cree. | 


Prefab Schoolrooms Ease 
| Overcrowding in Anacostia 


space instead of the shor- 
tage of three years ago, 

The little-publicized pro- 
posal to build hndreds of 
prefabricated class rooms 
was made by formerSupt. 
William R, Manning about 
eight months after the 
Wright decree. 

“But there really was no 
connection,” said Manning, 
who now heads the educa- 
tion division of Xerox Cor- 
puration. “It was the 
quickest way to build the 
space we needed, and the 
rooms are just as good as 
any others.” 

The teachers and students 
who moved this fall into a 
blue prefab building on 
Hunter Place SE seem to 
agree with him. 


Bus tickets cost 10 cents a 
ride.. In addition, the city 
government subsidizes the , 
company for the remaining 
cost of all reduced-fare 
rides, including those for 
children at private schools, 
Last year the subsidy was 
$1.8 million. This year, with 
a higher fare, the city ex- 
pects it to reach $2.5 million. 

Wright indicated last 
month that he may order 
more busing soon to equal- 
ize per-pupil expenses in the 
city, which now are higher 
at the schools west of the 
park. 

The school administration 
seems to be trying to ex- || 
pand the program, and last }, 
week it announced plans to | 
bus 126 children to Jackson 
Elementary School in | 
Georgetown from Garfield, 
the most chronically over- | 
crowded school in Anacos- 
tia. | 
Lukewarm Response 

But the response to the 
voluntary busing program 
has been lukewarm. \ 

“As far as. I can see,” || 
said Rosa DeSouza, acting | 
principal at Garfield, “the 
parents don’t like to bus || 
their children all over the || 
place. Why not bus them to 
a school nearer our own 
where there’s space? These 
parents are sensible people. 
Why should their children | 


keep schools open west of 


| 
be bused across town to | 


the park? Why can't we | 
have some of the demounta- | 
bles?” 1 


“At first I was reluctant 
to come,” teacher Virginia 
Madison said. “But now I’m 
so happy here that I don’t 
want to go back to a regular 
building.” 

All the rooms in the new 
nameless school are airy 
and large, and the number 
of students in each has been 
kept under 30. something 
rare in Anacostia for the 
past 25 years, as private 
apartments and public hous- 
ing have gone up on what 
had been hilly farmland. 


Most of the students in 
the new building same from 
Moten Elementary School, 
two blocks away at Elvans 
and Norris Roads SE. 


See BUILD, A18, Col. 1 
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: The Division of D.C. School Funds. 


By June O’Neill and Arlene Holen 


A NEW round of court cases is currently 
under way involving Julius Hobson, the Dis- 
trict of Columbia school system and Judge 

* Skelly Wright. Mr. Hobson contends that 
District funds are being distributed in a dis, 
criminatory way in violation of Judge 
Wright’s 1967 Hobson vs. Hansen decree, 
with the richest, whitest areas west of Rock 
Creek Park getting substantially more than 
their fair share. Mr. Hobson has requested 
the court to order equalization, within a 5 
per cent range, of the amount of District 
funds spent per pupil in all elementary 
schools in the city. 

Bringing about real educational equality 
for all children is a problem of great social 
urgency throughout the nation. Wide gaps 
have been recognized in the educational op- 
portunities provided to rich and poor chil- 
dren. Similarly, sharp differences have been 


Dr. O’Neill is a former economics in- 
structor at Temple University. Mrs. 
Holen is a former health economist with 
the Department of HEW. 


identified among political jurisdictions, and 
between cities on the one hand and suburbs 
on the other. Measurement and evaluation 
of these educational opportunity differentials, 
However, is more complicated than it would 
appear, presenting difficult conceptual and 
Statistical problems. 
< ee : 

JUDGE WRIGHT noted that per pupil ex- 
penditure is the best available summary of 
educational resource distribution. More de- 
tailed examination of the D.C. elementary 
school expenditure data suggests that it can 

. be a misleading summary. 

Thirteen elementary schools west of Roek 
Creek Park served 4.2 per cent of all D.C. 
pupils last year. About 85 per cent of these 
pupils were residents and 15 per cent were 
bused in. District expenditures in these 13 
schools averaged $713 per pupil compared 
with $580 per pupil in schools east of the 
.park, with the citywide average coming to 
$586 per pupil. 

It is important to note that the true aver- 
age for pupils attending school west of the 
park is $713, not $769, the figure originaily 
used in court and not $754, the supposedly 
corrected figure introduced in a separate 
and later order. The “average” used in court 
was obtained by taking an average of ex- 
penditures per pupil in each of the 13 
schools without regard to the number of 
Pupils in each school. By giving an equal 
weight to schools of different sizes, such an 
average does not give an equal weight to 
each child. However, the citywide average 
presented of $586 per child is a proper aver- 
age, obtained by dividing total expenditures 
by total enrollment, and is comparable to 
$713 for schools west of the park, again ob- 
tained by dividing expenditures by enroll- 
ment for that area. 

we) 

DO THESE still large expenditure differ- 
entials reflect discriminatory practices? An 
analysis of the evidence indicates that there 
may be an alternative, and equally plausible 
explanation. 

Large schools have relatively low expendi- 
tures per pupil and small schools have 
higher expenditures. This. is just 
what would be predicted by the 
time-honored principle of econ- 
omies of scale, which describes 
the general tendency of costs per 
unit of output—in this case, one 
child’s education—to fall as the 
Scale of operation—in this case, 
the size of school—increases. 

Schools west of the park are 
smaller, 305 pupils per school on 
the average. Schools east of the 

““ park are newer and larger, 744 
pupils per school on the average. 
The principle of economies of 
Seale then, would lead one to 

“expect higher expenditures west 
of the park where the schools are 
so much smaller. Such a‘differen- 4 
tial need not reflect discrimina- 
tory practices. 

An appropriate comparison is made in the 


Pupils Per 
School 


250-4 


750 and 
aver 


accompanying chart. When schools of equal ° 


size are compared, it is clear there are no 
significant east-west differences. If anything, 
schools of the same size east of Rock Creek 
have somewhat higher per-pupil expendi- 
tures than their western counterparts. The 
figures used here are D.C. expenditures 
only, and do not include federal Title I or 
impacted aree funds. 

It is also striking that expenditures per 
pupil consistently decrease as the size of 


school increases. ‘And this happens on both 
sides of the park. : 

The reason for this phenomenon of declin- 
ing costs, which is widely recognized in in- 
dustry, is the greater spreading out of high 
fixed costs over more pupils in the larger 
schools. For example, school principals get 
similar salaries, but in larger schools the 
principal’s salary cost per pupil will be 
much lower. This greater spreading out of 
costs applies to all those items in the school 
budget which cannot be provided in direct 
proportion to the number of pupils — ad- 
ministrative costs, building and maintenance 
costs, library, special teacher and guidance 
services, etc. 

os 

ACCOUNTING eccentricities are another 
major source 
These expenditure data include some capital 
equipment, which should properly be 
counted as depreciable non-current cost 
items. In certain years, therefore, when 
things like typewriters, projectors, or boilers 
are purchased, the school’s expenditures 
would be atypical. So there may be erratic 
variations from school to school and from 
year to year. 

On the éther hand, no account is taken in 

_the data of schooi-to-school variation in the 

larger capital items. A brand new plant with 
the latest in teaching machines and labora- 
tories could provide higher quality than a 
very old school which has been minimally 
improved. Yet the new school may require 
fewer personnel and lower maintenance due 
to improved technology and hence show up 
as low expenditure school. Other sources of 
variation were pointed out by. the Board of 
Education. 

There is, however, no evidence of system- 
atic expenditure variation or discrimination 
east and west of the park; any tendency to- 
ward this would show up in the chart. Varia- 
tions arising from factors other than size ap- 
pear to cancel each other out. 

re) 

UNDER present circumstances, then, what 
would be the likely effect of an order to 
equalize expenditures within a 5 per cent 
range? Operating funds would have to be 
shifted from the smaller high-cost schools to 
the larger low-cost ones. Lafayette, west of 
the park, in a high-income neighborhood 
($18,324 median family income in 1959) and 
with the highest test scores in the city, 
would gain $70 per child per year. And La- 
fayette enrolls more than 20 per cent of the 
public school students living west of the 
park. Bunker Hill, east of the park, but also 
in a high-income neighborhood (median fam- 
ily income of $9,720 in 1959), would gain $41 
per child per year. Schools like Fillmore, 
west of the park, but with half of its small 
enrollment bused in, would lose $288 per 
child. And Harrison, in a poor neighborhood 
east of the park ($3,741 median family in- 
come in 1959), would lose $203 per child, 

As a group, the schools west of the park 
would on balance lose funds in the shifting 
process because they are smaller schools. 
But the biggest losers west of the park 
would be the schools with substantial bus- 
ing. The net gain to schools east of the park 
would be ail of $6 per pupil per year, 
Clearly, the really major exchanges of funds 


0.C. expenditures per pupil in elementary schools 
east and west of Rock Creek Park, 1969-70 
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would take place among schools east of the 
park, where, after all, most of the students 
arelocated. ° 
If it is therefore not practical to evaluate 
~ educational resource distribution using per 
pupil expenditures, how then can this be 
done? There seems to be little alternative to 
assessing and comparing specific educa- 
tional services offered. But this too will not 
be easy. Simplistic formulas for reshuffling 
moneys and personnel among schools are all 
too likely to operate contrary to expecta- 
tions. 


‘ 


of expenditure variation,. 


The D.C. public schools are now being buf- 
feted by :two plans, each of which may be’ 
put into effect within the current school 
year. First is the “Clark Plan.” This pro- 
gram, modestly titled A Possible Reality, 
has two major thrusts: (1) emphasis on “de- 
veloping reading skills in the primary 
grades”; and (2) the introduction of differen- 
tiated staffing, wherein teachers will receive 
different ranks and salaries (much like col- 
lege faculties) as well as duties. A key ele- 
ment in the staffing planis that promotion 
. —and hence, salary and responsibility—be 
based in large part on student performance. 
Each teacher’s eligibility for higher rank 


Robert W. Hartman was formerly on 
the staff of the Assistant Secretary for 
Planning and Evaluation in H.E.W. 


would be strongly influenced by his stu- 
dent’s test scores. The school board by a 
‘vote of 9 to 1 has adopted Dr. Kenneth. 
Clark’s proposal for implementation starting 
in September. 

The second hurricane heading up the 
coast toward the District is the promised 
new J. Skelly Wright decision, In 1967, 
Judge Wright held that D.C. public schools 
must “be run on the basis of real equality.” 
Julius Hobson, in a recent suit, has charged 
that Wright’s earlier ruling has not been en- 
forced and that variation in expenditures 
per pupil in different schools is prima facie 
evidence of continued unequal educational 
treatment. Hobson’s brief presented data 
Showing that schools in the predominandy 
white and wealthier areas west of Rock 
Creek Park spent an average of $769 per 
child while black, poor schools in the rest of 
the city spent only $586. Skelly Wright has 
given the school board until September 28 
to show why he should not order the school 
system to “equalize within a 5 per cent varia- 
tion expenditures for teaching costs , . . [in] 
District of Columbia elementary schools for 
the 1971 fiscal year.” (Wright also may order 
busing of pupils from overcrowded schools 
to less crowded ones.) 

Both of these plans have in common a 
sense of anguish and frustration that the 
District schools have not been keeping up 
with national (or even other big city) norms. 
Recent data show that the average district 
ninth-grader scores one and a half years be- 
hind children in other big cities; and some 
schools are ‘way behind the District average. 
But frustration may be all that the plans 

_ have in common. Are the plans consistent? 
Wifl either or both work? 


ows < 


| 

om *THE Clark plan teachers would 
be rewarded or penalized for the academic 
performance of their students. In his report, 
Clark stresses the need for change in the en- 
tire school system, not only in lower income 
areas. If the Clark plan brings about 
achievement gains in, say, lower-income area 
schools, the salary bill in “those schools 
would rise as teachers are promoted to 
higher ranks on the basis of their students’ 
achievement. Schools in which students’ 
scores are not up to snuff will show a rela- 
tive decline in salaries, as teachers are not 
promoted and are dropped from the system, 
being replaced by new recruits at presuma- 
bly lower salary levels. In a properly func- 
tioning Clark-plan school system high sal- 
aries will be an indicator of good perform- 
ance. And since salaries make up an over-¢ 
whelfhing per cent of school expenditures, 
high expenditures in a school will denote 


achievement according to plan. The crux of » 


the Clark plan is then that differences in ex- 
penditures must be maintained—they are 
the goad, or incentive, to improved school 
performance. In fact, Clark’s proposal can 
be viewed as an attempt to make the school 
system into a competitive economy. Each 
firm (classroom) competes for the profits 
(increased wages) of the industry. To the 
teacher (entrepreneur) belongs the spoils! . 


os 


Wright's edict posits an entirely different 
kind of industrial regulation. Each group of 
firms (schools) is allocated an equal amount 
of the profits without recourse to any per- 
formance measure. If one group of firms has 
a lot of old machines (teachers) with costly 
upkeep, they will get less money for other 
items or they will have to transfer some of 
the machines to other firms. Those firms 
with shiny new machines, that cost little to 
keep going, will get relatively more money 
for other purchases. Under the Wright plan, 
a school that succeeds in retaining ils teach- 
ers through the years is rewarded (assuming 
that teachers continue to get salary in- 


Judge Wright and Dr. Clark 


By Robert W. Hartman 


. 


creases for experience) by losing funds for 
non-salary purposes, while the school that 
Starts each year with a batch of new re- 
cruits, would get extra funds for non-salary 
purposes. If the Clark plan were imple- 
mented along with the Wright order, the 
schools with the best achievement records 
would lose non-salary funds while the 
schools which perform most poorly will gain 
funds to bring their expenditure levels up to 
average. 


os 


Needless t6 say, these two plans are in- 
compatible. If Judge Wright rules that Dis- 
trict schools must equalize expenditures, the 
implementation of the Clark plan would be 
an unmitigated disaster. Teachers would be 
striving to raise their saltries through pupil 
achievement, while principals would be 
trying to hold achievement levels down. If 
too many teachers in one school building 
succeed, salaries will rise and principals will 
have to either transfer some of their best 
teachers or do without books, heat, or win- 
dow repairs! The two plans are incompatible 
because they are derived from entirely dif- 
ferent notions about what is wrong with the 
schools. . ; 

The Hobson equalization solution stems 
from two assumptions: 1) Schools are operat- 
ing more or less efficiently with the re- 
sources they have; 2).Good teaching is im- 
portant and higher paid teachers in the Dis- 
trict are better teachers. Given these two as- 


Wright 


Clark 


sumptions, it follows that if you are inter- 
ested in equalizing the attainments of pupils 
in different schools it is important to insure 
either that the good (ie. higher salaried) 
teachers are spread evenly to both sides of 
the Park or that those schools with the 
poorer teachers be given money to make up 
for their faculty deficit. The money will be 
used intelligently. 

Clark’s premises are entirely different 
They are that: low-income children can 
learn; they are not learning in the District 
because there are insufficient incentives in 
the school system to produce the kind of 
teacher behavior necessary for learning. The 
system is inefficient. Thus, 1) Setting a read- 
ing target is necessary for getting the sys- 

-tem moving in the right direction. 2) Incen- 
tives, in the form of promotions and-salaries 
will induce the desired behavior of the fac- 
ulty, whose attitudes and activities are criti- 
cal to the learning proce$s. The differences 
here are fundamental. Clark’s plan is the 
more radical because he believes that until 
you are sure that the motor is running the 
car will not move. He wants to replace the 
motor. Hobson's view is that the cars are all 
there, running well, the only question being 
who gets to ride. The issue fs efficiency ver- 
sus quality—in stark form. Who is right? 


os 


Research in schoo! organization and the 
learning process is notably inconclusive. But 
some of the underlying assumptions of these 
plans have been tested. My best reading of 
the results are: 1) There is no evidence that, 
within a school system, better paid teachers 
are better teachers. Most of the evidence on 
the importance of expenditures on schooling 
has to do with between district differences. 
Thus, if Montgomery County spends more 
than Prince Georges County it is a reason- 
able conclusion that the former has both 
better teachers and better results in its 
schools. But it would not necessarily follow 
that the best paid faculty, within Montgom- 
ery County are the best teachers. 2) Reading 
achievement is correlated with other cogni- 
tive skills. Thus, it is reasonable to believe 
that a program designed to raise reading 
achievement will also raise math achieve- 


~—~Two Major School Plans May Be Incompatible 
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ment, for example. But schools also (should) 
have effects on attitudes and values and 
there is no evidence that a reading focus 
will complement the attainment of such 
goals. 3) Competition in the schools as a mo- 
tivating force has never really been tried on 
a large scale in this country. Judging from 
the experience of college level education, 
competition among faculty members has ig- 
duced teachers to work harder in search of 
promotions and better pay. Unfortunately, 
the rewarded target in universities has not 
been student achievement and thus’the evi- 
dence does not really help us to know 
whether student-oriented competition works. 
In short, nobody knows whether the rank’ 
and salary carrot will make the horses run 
faster. 

If Judge Wright orders equalization of 
teaching costs in the D.C. schools the incen- 
tive pay aspects of the Clark plan should not 
be implemented. Under an equalization 
edict, the relative performance of the 
schools east of the Park will depend on how 
the plan is implemented. If principals West 
of the Park are allowed to choose which of 
their high-salaried teachers to transfer, they 
will send their worst highly paid teachers to 
the poor areas. If teachers stay put, and 
equalization is attained through non-salary 
bonuses to low-expenditure schools, the west 
of Park schools will be drained of equip- 
ment funds, ete. and the East of Park 
schools will get more of these. The most 
likely results of this scenario would be: a) 
Some improvement in the low-income 
schools b) an acceleration of the exodus of 
middle class families from the better-off 
areas. (All of this discussion abstracts from 
the busing question on which Judge Wright 
will also rule.) “a 
os if 


2 

If, on the other hand, the Clark plan is ine 
plemented and the Wright order delayed; 
the results will depend very much on the de- 
tailed implementation of the plan. If teach; 


_€rs are rewarded for the level of attainment 


of their classes, everyone will seek to teach 
in the schools where enrollment is mostly 
middle class. Salaries will be higher west of 
Rock Creek Park and tensions in the lowers 
income black community will grow. If, how- 
ever, teachers were rewarded on the basis of 
whether their students do better than would 
be expected on past experience, (in effect, 
giving a greater reward for a given reading 
improvement of a poor kid), one would ex- 
pect reading gains in the poorest areas, if 
competition works at all. However, reading 
gains may be bought at the expense of wors: 
ening other school attainments. F 

There are risks no matter which way the 
School Board turns. If it has a choice, one 
old principle of behavior under conditions of 
uncertainty would seem appropriate here: 
Never take Step 1 when Step 2 is closed off 
thereby. Absolute equalization of teaching 
costs in the D.C. schools is a road to no- 
where. If equalization is attained and pupil 
performance is still poorer in the slum areas 
there is no obvious next step. Except per-, 
haps more money for all D.C. schools—and 
even Judge Wright cannot enforce that. 

The Clark proposal does seem to be more 
flexible. If teachers respond to the incentive 
system (the big risk), there are an infinite 
variety of ways to give greater rewards to 
successful teachers in slum schools and to 
broaden the base of the testing program on 
which teacher- evaluations will be based. At 
least the Clark plan offers. some promise 
that we will find out what it takes to move a 
big city system off dead center. And if 
Washington can achieve that, any equaliza- 
tion order will have a fighting chance of suc- 
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By Aaron Latham 
Washington Fost Staff Writer 
Harry White, a small, thin 
sixth grader at the Hardy 
Elementary School, does not 
Jook like a threat to the city 


- west of Rock Creek. 


But some parents thcre 
once apprehensive 
about him. 

Harry White is one of 650 
elementary school children, 
most of them poor and 
black, who are bused daily 
from Anacostia to schools in 
predominantly white 
and more affluent neighbor- 


hoods west of Rock Creek 
Park. 

When the program began, 
parents and teachers at the 
yest-of-the-park schools won- 
dered if busing students 
from far Southeast—where 
many children worked be- 
low grade level—would drag 
down their Northwest 
schools, where most chiidren 
worked above grade level. 

The reverse has been true. 

After three years of bus- 
ing, test scores indicate the 
schools west of the park are 
as good or better than ever. 


re rn 


Both the Anacostia children 
and the children who live in : 
the neighborhoods west. of — 
Rock Creck score high on 


standardized reading and 
mathematics tests. 
In fact, the busing | 


sparked renewed neighbor- 
hood interest in the North- 
west schools. In neighbor- 
hoods where many of the 
children had grown up or 
entered private schools, pub- . 
lic school buildings stood 
half empty and largely ig- 
nored. There was talk that 
some would be closing. 

See BUS, A6, Col. 1 
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But with the influx of ad- 
ditional children to educate, 
the schools filled out. White 
neighborhoods, where péco- 
ple had not known the 
schools were there before, 
were mobilized to help out. 
Unqualified Success ; 

Harry White believes that 
fhe husing has been an un- 
qualified success. 


“J used to get C’s and 
D’s,” he says of the years he 
spent at Anacostia’s Draper 
Elementary. “Now I get A’s 
and B's.” 


School buses, along with 
little red schoolhouses, once 
symbolized simple, rural ed- 
ucation. Now that the buses 
have come to the city, they 
seem to symbolize ail the 
complexities of court-or- 
dered desegregation. / 

In 1967, Judge J. Skelly 
Wright ruled that Washing- 
ton schools, although deseg- 
regated, still discriminated 
against poor and black stu- 
dents, who often attended 
overcrowded, underequipped 
schools, 

That fall; the busing 
started, forming a bridge be- 
Washing- 
ton and the far Northwest, 
two neighborhoods that are 
at opposite poles of the city 
—in more ways than in ge- 
ography. 

In Anacostia, low incomes 
and overcrowded classrooms 
have long gone together. 
Rock Creek, where incomes 
are much higher, many 
schools were dying for lack 
of students. Buses were used 
to fill that vacuum. 
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Harry White gets up at 7 
a.m. every morning to be at 
Draper by 8:20 where he 
catches the bus to Hardy. 
Other students in the 
Draper zone are bused to 
Janney and Key schools 
west’ of Rock Creek, still 
Others to Nichols Avenue 
and Thomas in Southeast. 

In all some 1,700 elemen- 
tary school students—all 
trom Southeast, most irom 
Anacostia—are bused from 
overcrowded schools to less- 
crowded ones every day. 
Some 650 £o to 12 schools 
west of Rock Creck, another 
650 to six schoois in South- 
east, 330 to three Northeast 
schools and 70 to two 
schools in Southwest. 

School officials say they 
bus only those children 
whose parents volunteer for 
the prograrn. Since there 
usually are more volunteers 
than can be eccommodated, 
the schools fill available 
space on 4 first-come, Diss 


. serve basis. 


When pupils finish grade 
school, they return to their 
own neighborhoods for jun- 
ior high and senior high 
school, they return to their 
own neighborhoods for jun- 
school. 

The receiver schools in 
Northeast, Southeast and 


Southwest generally had 
low reading scores, and: 
many students worked 


below their grade level be- 
fore busing started. Busing 
has not changed this. 

But west of Rock Creek, 
where test scores had al- 
ways been high, the first 
wave of bused students sent 


. 
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scores and morale tum- 
bling. Then, after a year of 
uncertainty, came the recov- 
ery. 

In 1966, the last year be- 


fore busing, sixth graders at 
Hardy scored in the Tist 
percentile in a nationwide 
reading test administered by 
the Educational Testing 
Service. 

In the fali of 1957, about 
100 black «Anacostia stu- 
dents were bused into the 
school where they made up 
about half the enrollment 
and test scores dropped to 
the 63 percentile. 

But the next year the 
seores spurted back up again 
to the 77th percentile, six 
percentage points higher 


than they had been before 


the busing started. 

Fourth graders at 
Hardy, who had scored in 
the 90th percentile in 1966, 
dropped to the 55th percen- 
tile in 1967 when busing 
started, then ie e to the S2d 
percentile in 1968, the last 
year for which scores are 
available. 

At Fillmore Elementary, 
35th and R Streets NW, an- 
other school where about 
half the students are bused 
in, the scores did not falter 
even during that first year. 
Sixth graders’ scores rose 
from the 67th percentile in 
1966 to the 77th in 1$67 and 
to the 84th in 1863. 

A basic skills test given at 
Fillmore this year indicated 
the average sixth grader 
there is doing better than 
seventh-grade work. 

There are, however, a few 


schools where test scores 
went down when _ busing 
Started, and have stayed 
down. 

At Jackson Elementary, R 
and 30th Streets NW ‘the 
sixth graders in 1966 ranked 
in the 77th percentile in 
reading. During the first 
year of busing there was no 
sixth grade, but in 1968 the 
students scored in the 31st 
percentile, less than half the 
1966 mark. 

Some teachers believe’ 
that Jackson's disappointing 
Scores can be linked to the 
fact that in many ways it is 
really an Anacostia school, 
even though located-in the 
heart of Georgetown. Of its 
120 students, 1] come from 
the surrounding neighbor- 
hood. : 

But inside, the classes are 
about a third smaller than 
in the Southeast—20 stu- 
dents rather than over 30— 
and most of the children sav 
they are learning more at 
Jackson than tiiey did at An- 
acostia’s Moten. Basic skills 
scores show the _ sixth 
graders are working just 
below their grade level. 

The results of this South- 
east-(o-Northwest busing 
tend to bear out what Jonns 
Hopkins Prof. James. 3; 
Coleman told a Senate com- 
mittee this week. He said 
white children from cultur- 
ally richer homes do not sut- 
fer from being integrated 
with culturally deprived 
children—that is unless the 
school is more than 50 per 
cent deprived. 

All of the teachers inter- 
viewed west of the park feit 
the Anacostia students 
learned more in the schools 
they are bused to than they 
would have in their neizn- 
borhood schools. None, how- 
ever, said their schoois 
were better than those in 
other parts of town, They all 
mentioned smaller classes 
west of Rock Creek versus 
overcrowding in Anacostia. 

Wayne Thomas, a bused 
Hardy sixth grader, says, 
“At Hardy there is enousn 
time for them to try to heip ) 
us, Half the kids at Drape 
don't know the alphabet.” 

Barbara A. Collaso, the 
mother of Kevin and Judith 
who are bused to Jackson, 
says she believes her clit 
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But with the influx of ad- 
ditional children to educate, 
the schools filled out. White 
neighborhoods, where peco- 
ple had not known the 
schools were there before, 
were mobilized to help out. 
Unqualified Success 

Harry White believes that 
fhe husing has been an un- 
qualified success. 


“J used to get C’s and 
D’s,” he says of the years he 
gpent at Anacostia’s Draper 
Elementary. “Now I get A’s 
and Bis. 


School buses, along with 
little red schoolhouses, once 
symbolized simple, rural ed- 
ucation. Now that the buses 
have come to the city, they 
seem to symbolize all the 
complexities of court-or- 
dered desegregation. / 

In 1967, Judge J. Skelly 
Wright ruled that Washing- 
ton schools, although deseg- 


regated, still discriminated 
against poor and black stu- 
dents, who often attended 
overcrowded, underequipped 
schools, 

Thate tall] the ebitsing 
started, forming a bridge be- 


Washing- 
ton and the far Northwest, 
two neighborhoods that are 
at opposite poles of the city 
—in more ways than in ge- 
ography. 

In Anacostia, low incomes 
and overcrowded classrooms 
have long gone together. 
Rock Creek, where incomes 
are much higher, many 
schools were dying for lack 
of students. Buses were used 
to fill that vacuum. 
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Harry White gets up at 1 
a.m. every morning to be at 
Draper by 8:20 where he 
catches the hus to Hardy. 
Other students in the 
Draper zone are bused to 
Janney and Key schools 
west of Rock Creek, still 
others to Nichols Avenue 
and Thomas in Southeast. 

In all some 1,700 elemen- 
tary school students—all 
trom Southeast, most trom 
Anacostia—are bused from 
overcrowded schools to less- 
crowded ones every day. 
Some 650 go to 12 schools 
west of Rock Creek, another 
650 to six schools in South- 
east, 330 to three Northeast 
schools and 70 to two 
schools in Southwest. 

School officials say they 
bus only those children 
whose parents volunteer for 
the program. Since there 
usually are more volunteers 
than can be eccommodated, 
the schools fill available 
spece on a first-come, first- 


. serve basis. 


When pupils finish grade 
school, they return to their 
own neighborhoods for jun- 
jor high and senior high 
school, they return to their 
own neighborhoods for jun- 
school. 

The receiver schools in 
Northeast, Southeast and 
Southwest generally had 
low reading scores, and- 
many students worked 
below their grade level be- 
fore busing started. Busing 
has not changed this. : 

But west of Rock Creek, 
where test scores had al- 
ways been high, the first 
wave of bused students sent 


+ bred net, 


scores and morale tum- 
bling. Then, after a year of 
uncertainty, came the recov- 
ery. 

In 1966, the last year be- 


fore busing, sixth graders at 
Hardy scored in the 7ist 
percentile in a natlonwide 
reading test administered by 
the Educational Testing 
Service. 

In the fali of 1957, about 
J00 black «Anacostia stu- 
dents were bused into the 
school where they made up 
about half the enrollment 
and test scores dropped to 
the 63 percentile. 

But the next year the 
scores spurted back up again 
to the 77th percentile, six 
percentage points higher 
than they had been before 
the busing started. 

Fourth graders at 
Hardy, who had scored in 
the 90th percentile in 1966, 
dropped to the 55th percen- 
tile in 1967 when busing 
started, then rose to the S2d 
percentile in 1968, the last 
year for which "scores are 
available. 

At Fillmore Elementary, 
35th and R Streets NW, an- 
other school where about 
haif the students are bused 
in, the scores did not falter 
even during that first year. 
Sixth graders’ scores rose 
from the 67th percentile in 
1986 to the 77th in 1$67 and 
to the 8ith in 1863. 

A basic skills test given at 
Fillmore this year indicated 
the average sixth grader 
there is doing better than 
seventh-grade work. 

There are, however, a few 


Wh gt rw 


ANON pose) ie 


é 


gre sate 
ri | i: 

: he 

CD 


schools where test scores 


went down when busing 
started, and have stayed 
down. 


At Jackson Elementary, R 
and 30th Streets NW the 
sixth graders in 1966 ranked 
in the 77th percentile in 
reading. During the first 
year of busing there was no 
sixth grade, but in 1968 the 
students scored in the 31st 
percentile, less than half the 
1966 mark. 

Some teachers believe’ 
that Jackson's disappointing 
scores can be linked to the 
fact that in many ways itis 
really an Anacostia school, 
even though located.in the 
heart of Georgetown. Of its 
120 :-students, 1] come from 
the surrounding neighbor- 
hood. : 

But inside, the classes are 
about a third smaller than 
in the Southeast—20 stu- 
dents rather than over g0— 
and most of the children say 
they are learning more 
Jackson than they did at An- 
acostia’s Moten. Basic skills 
scores show the sixth 
graders are working just 
below their grade level. 

The results of this South- 
east-to-Northwest busing 
tend to bear out what Johns 
Hopkins Prof. James Ss. 
Coleman told a Senate com- 
mittee this week. He said 
white children from cultur- 
ally richer homes do not sui- 
fer from being integrated 
with culturally deprived 
children—that is unless the 
school is more than 50 per 
cent deprived. 

All of the teachers inter- 
viewed west of the park felt 
the Anacostia students 
learned more in the schools | 
they are bused to than they 
would have in their neizh- 
borhood schools. None, how- 
ever, said their schoo Is] 
were better than those in 
other parts of town, They all 
mentioned smaller classes 
west of Rock Creck versus 
overcrowding in Anacostia. 

Wayne Thomas, & bused 
Hardy sixth grader, says, 
“At Hardy there ts enousn 
time for them to try to heip 
us, Half the kids at Draper 
don't know the a Iphabet.” 

Barbara A. Collaso, the 
mother of Kevin and Judith 
who are bused to Jackson. 
says she believes her clit 
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Answers EHohson’s Suit 


PD 


School Board Defends Spending Policy 


4 
By Peter Milius | than-average expenditure | the loss of educational re- $5,000 and $6,000, 16,598 would 
Washington Post Staff Writer iSchools, and would suffer from’ sources as a result of the pro- ‘gain, 2.969 lose. Where income 


Washington’s school board |an equalization order. posed ... order.” | rae 
told Fide J. Skelly Wright} ® Over 17,000 elementary} In neighborhoods with medi-| “8S between SHDY ane $7,000, 
yesterday that he will end up pupils, about a fourth of the|an 1959 incomes of less than|940 would gain, 6,294 would 
taking school funds away from, city total, are in schools where |$4,000, the board said, 5,139 lose. From $7,000 to $9,000, 
,many poor children if he or-|the median 1959 family in-|children would gain from O71 would gain, 2,558 would 
ders equal elementary expend-|come is below $3,000, but equalization, 5,952 would lose. |!0S¢, and in tracts over $9,000, 
itures citywide, as he has indi- where the current per pupil |In $4,000-$5,000 neighborhoods, “here there are 3,130 pupils, 
cated he may. lexpenditure is over the city /4,998 would gain, 11,412 would |@!! would lose, 

In a lengthy defense against average. They “would suffertlose. In census tracts between| See HOBSON, Al4, Col. 3 
the charge that it is still vio-| : ; 
lating the judge’s 1967 order 
ito stop discriminating against 
children who are black and 
poor, the board said that: 

® There is no longer any 
clear pattern of lower expend- 
itures per pupil in lower-in-! 
come neighborhoods; the city- 
wide pattern “is completely 
random.” : 

e The judge was right in 
noting two months ago that 
expenditures per pupil are dis- 
tinctly above the city average 
in the 13 elementary schools 
in the white neighborhoods 
west of Rock Creek Park—but 
forgot to note that, because of 
the busing he himself brought 
about with his order three 
years ago, ‘many of these 
schools have a majority of 
black pupils, and the economic 
level of the pupil population 
has declined.” ‘ 

@ In fact, many poor pupils, 
are now attending higher-! 


School Board Defends 5 pending Policy 


HOBSON, From Al son to doubt whether... years 
(of service (have) any net posi- 
® Taking a more current in-| tive effect on student achieve- 
come index than the 1960 cen-|ment,’ and “it seems very 
+sus, the same is true of more /likely that real teacher excel- 
ithan 13,000 of the 35,000 ele-j|lence may not be related to 
|mentary pupils now receiving | teacher salary.” 
free lunches. The lunches are} The board added, however, 


given only to low-income that there is no citywide rela- 


youngsters. itionship between teacher sen- 
The board also told the/iority and income levels any- 
judge that expenditure per/ way. 


pupil is a poor standard of| he overriding reason that 
judgment in the first place, some schools still have higher 
jand that, within limits, it expenditure per pupil than 
‘bears no demonstrable rela-! others, the board said, is that 
tionship to classroom quality. | some schools are smaller than 
Thus senior teachers are!others, and small schools cost 
paid more than new ones, the/more to run that large. 
board noted, and teacher pay| “It is not the blackness or 
makes up the bulk of school) whiteness of the school, nor 
costs. Yet “there is strong rea-;the poorness or richness of 


Cuban 


Pr ee 


the school, that causes a high,the board to show cause why 
|or low per pupil expenditure,” /he should not order Hobson’s 
|the board said. “It is the size proposed 5 per cent rule into 
of the school.” ‘effect. He also asked the 
| The judge has been asked board to show cause why ne 
iby the plaintiff in the case, Should not make it bus more 
‘former school board member children out of avercrowded 
‘Julius W. Hobson, to make the |into underused schools, also 
board spend the same amount /tO evén out expenditures, 
per pupil out of regular school; The board said yesterday 
funds in every elementary | there is no need for this; 
‘school, within a5 per cent tol. @:ther. It said that through 
‘erance either way. The only Construction, particularly in 
jallowable exceptions would be |nacostia, it has virtually 
for compensatory programs to (eliminated overcrowding in 
/help poor children catch up, the last three years, and that 
or special programs for the|'ere are now only two ele- 
handicapped and retarded. ‘mentary schools “that signifi- 
| The board described Hob. C@ntly exceed capacity.” It 
|son’s proposed standard ag added that busing is costly, 
“artificial meaningless sym. and that “parents of elemen- 
thetry,” and said finally that|tary school pupils a ne 
t would “hamper educational !uctant to volunteer their 
experimentation.” In particu. ch‘idren, : 
lar, the board said, it would) Much of the busing over the 
. “preclude the so-called last three years has been from 
‘Clark plan,” under which it is; Anacostia to schools west, of 
proposed to give teachers ex-| Rock Creek Park. The busing 
‘tra’ pay for above-average has been voluntary. The board 
work, The argument is that the| noted that.the number of chil- 
lextra pay would lift those dren volunteering has dropped 
teachers’ pupils over Hobson's from a high of 1,700 to about 
5 per cent expenditure barrier, 1,500 in the current term. 

The board yesterday was! The board said that because, 
‘responding to a’Sept. 1 order of the last three years’ con- 
i by Judge Wright, in which he Struction, plus the continuing 
Said that Hobson had made dropoff in elementary enroll- 
jOut an apparent case that the ment, there is now a surplus 
\board was. still violating the of 19,000 elementary seats in 
(1967 decree. The judge asked |the city system. 
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WASHINGTON, D. C., WEDNESDAY, NOVEMBER 18, 1970 


By DAVID PIKE education and that teacher lon-|ucational experimentation gen- 

Star Staff Writer gevity, which results in higher jerally, and in particular would 

More than 30,000 Washington|pay, seems to have “‘little or no|preclude implementation of the 
pupils from low-income families|effect on student achieve-|defendant’s academic achieve- 


would lose educational resources | ment.”’ ment project, the so-called Clark 

if elementary school expendi-| ‘The school system ... is plan,” the schools contended. 

tures were equalized, the Dis-|trying to meet the daily chang-| The next action in the case is 

trict school system told Judge J.|ing demands of nearly 90,000 ele-|to be written response to the 

Skelly Wright yesterday. mentary school pupils rather|school system’s arguments by 
In a lengthy brief the school|than trying to achieve some arti-;Hobson’s lawyers. Peter F. 

lawyers called court-ordered |ficial meaningless symmetry of| Rousselot, representing Hobson 

equalization ‘‘artificial, mean-|expenditure figures,” the sys-|on behalf of the American Civil 

ingless symmetry.” tem’s brief said. _ Liberties Union Fund, said yes- 
The school system also a Trying to maintain  strict|terday he would file a reply with | 

tended that it is not violating)€qualization “would hamper ed-' Wright on Nov. 30. 

; Wright’s 1967 decree forbidding 

discrimination against poor chil- 

dren and black children, as y. 

claimed by former school board 

member Julius Hobson, a plain- 

tiff in the original suit. 


Therefore, the system said, it 
should not be required to equal-| 
ize teaching costs across the city’ 
within a 5 percent range or ex- 
pand its program of voluntary 
busing of black children to 
schools west of Rock Creek 
Park. ; 

In an order September 1, 
Wright said Hobson had shown, 
there is ‘‘a prima facie case of 
violation of the 1967 decree” and 
ordered the school system to 
‘show why he should not require 
‘such equalization and more bus- 
ing. 


Details of Reply 


In its reply yesterday, the sys- 
tem contended: 

There no longer is any pattern 
of lower expenditure per pupil in 
low-income neighborhoods. 

While the average expenditure | 
per pupil is $713 in elementary 
schools west of Rock Creek 
Park, compared to $586 city- 
wide, about 1,500 poor and black 
children are bused to the higher 
expenditure schools and would 
suffer if equalization were or- 
dered by the court. 

The expenditure picture is dis- 
torted because schools west of 
the park are smaller than a 
other parts of the city, thus are! 
more costly to operate and 
maintain. “It is not the black- 
ness or whiteness of the school, 
nor the poorness or richness of 
the school, that causes a high or 
low per pupil expenditure. It is 
the size of the school,” the sys- 
tem argued. 


Teacher expenditures make up 
the bulk of per pupil costs and 
vary among the schools, but 
“this variation is not related to 
the economic level of the 
school’s neighborhood.” 

More than 13,000 children re- 
ceiving free daily luncches, giv- 
en only to low-income young- 
Sters, are in schools with ex- 
penditures over the citywide av-| 
erage and would suffer if equali- 
zation were ordered. 

More than 17,000 elementary 
students from families with in- 
come under $5,000 a year are in 
above average expenditure 
schools and likewise would suf: 
fer. 

The schools also argued that 
per pupil expenditures are not a 
good measures of the quality of 
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By JOHN MATHEWS 
aiajenser Staff Writer 


Ss “The ‘Allen era—or regime as her di 

ie ended yesterday when the imperious woman who 
“fas headed Washington’s Board of een for 
_hearly two years abruptly quit. 

"¢ Anita Ford Allen, the opitame of lid, middle- 
_ ¢lass- Washington black citizenry, who 0 said in an 
duaterview “‘if I am given a job, I don’& stop until it’s 
, dones2* leaves: ‘with. her ne, to reform District 

Ina prepared statement metre Mrs. Allen in 


» With...for: over, four-and one-half ye 


ci Mrs: Allen called him a “street dude” 
during the campaign—and the’ other board members 
donot take office’until Jan. 24. Mrs. Allen suggested 
that the board:she could have. controlled for 
11. weeksshould’itow appoint Barty to-completethe 


remainder of her term. ee 
eye 4 


a : 
HER PREMATURE resignation, which she said 


was ‘‘better for the orderly transition of the educa- 
tion .process,’”’ marks the passing of power from-what. 
came: to be. knownas the board’s conservative major- 
ity to a so-called liberal majority Barry will probably. 
lead:.Her* critics. will now have a chance to-show:: 

. whether. they. can solve the problems of.the unwiedly. . 
school system they have inherited. - 


The’ 45-year-old mother of four, minister’s wife 


- and-U.S. Office of Education official first became:a 

‘board member in’ July~1967, appointed by U-Ss Diss, 

trict Court: judges’ under ‘a system sirice replaced dF 

local election. 

.+, , Her initial appointment also marked a symbottew 

/¢hange of power: The first black ‘majority-on*the 
school board. She was immediately; named 

new board’s vice president. : xh 


: Het As its first order of business, the board was 
*onfronted with the de facto desegregation decision 
led. down by Judge:-J. SkellyWright. in:acase 
mght by Julius W. Hobson, soon to become Mrs. 
Allen’s-prime-antagetiist. The board decided not'to | 
appeal the decision, which forced the rel of 
then Supt. Carl F. Hansen. 
Mrs.: Allen headed a search committee for a new 
- superintendent and made: what many. feel-was ler. 
first’ key mistake. With her support, the committee 
chose William Manning, then superintendent of Lan- 
sing, Mich., 
publicly expressed her displeasure with her choice; 


e 


and Manning later was forced out after igh less - 


than two years. 


IN AUGUST 1968, Mrs. Allen decided to run for 

the. first local elected school board this century, 

> saying: she would-ep “Seénbined: ‘fotees: of 
“Jinertiag reaction, disinterest, conservatism, prejudice 
and.yested interests.” In the November election, 
Hobson4won outright with Mrs. Allen a close second 
and: subsequently the leader in the December aaa 

' pleetibo.., 


Maribdyaepiery who twas elected ‘tithe D.C. 
ischool ‘bo@rd ‘astweek, could:have the'at-lgrge seat 
which Anta F-“Allen vacated: iyesterday, partial 
“poll of the hoard shows. i 

“Mrs/“Allen,;who served two ry terms 
as president of the board, stunned most of her 
scolleagues *with the announcement of her resignation, 
*neffective immediately. 

CAt least seven-of*the remaining 10 members of 
“the board —*the required three-fourths majority — 


ee peretsetines to Barry’s appointment. 
‘eg After 4,Allen’s announcement, Barry went 
4 Minto ‘cont (with several close advisers. He could 


not. cbesreached for -comment on. whether he would 
ASCE Ahe ‘appointment at this-time. ” 

Allepyeaid. she was relinquishing the last 11 
sherMinexpired term ‘so ‘that Barry, in the 
tjacould »participate in decisions having 
ations.;/The fiscal 1973 budget would 
! wof his ‘election, Barry announced 
ivendorse ward candidates ‘and actively 
ion “in run-off contests on 
Loner rts anfluence him not to 


GyBarryieaid ‘that he is nearing 
8 Wwill‘support inthe ward run-offs. 
ed -to»be san- 
us Ida Mason in 


attic Mer lor in*Ward 
wai mia Ward ie 5s 


tette 


Ls Voc 


b 


ard 6 and Delores 


= eile ‘and? it Hichenenceeatttingse S.. 


effect: willed the legacy of problems she has ‘oma 


ane 


schools. Eight months later Mrs. Allen 2% 


“board and in the public schools;”* he:said. 


» Hancock. 


:-Whent thes boardaettworgnizn:fannarys Moms 


eh 
Rg 


vote -for theaec 
the board, 


niet f te sii Ses 


“Pye gone throug 
on this,’ 2? she said: “ 


election; had. her: Sate 
With the bad cer the draw, Hobson had one-vesr 


five majority which named Mrs: Wie itsioenient 

‘ January1970, ands again this past January As'presi- 
em acon oe superintendent to place: Man, 
» tives: Naming a. new re; 
‘ning and: creatingya grand design, fo turn th setiol 
; jeder around:; 

. Despite: her control::ofi, iene Mrsi. ae 
“First choice: for; supe: 
‘steadithe’ board= pickedsD 
Allen:did: succeed: in}fashi 
Je She Called Splat ate 
Clarks: 


signed: ai*‘planitinacaemial 
by: the rains But large-sealetes 
Scott’s coolness:to:the;Clark.sch 
“to: an ‘unrecognizable i 
_ ‘plan’ was probably Mrs: Alle 
equalled only My, hex d 


: Bie 


Y order: in the: classroom: 
small turnout, of:voters’a} 
~ ble for rrp it 


who" need! gee mee “4%, 
sehen 
ard-working 

little: people: who: are:proudiand.% ive educas’ 
. tions: for’.theire childrems: Theys, ‘ont: cet in: the: 
streets; waving: black’; power’ and= any. other:kind:of’ 
banners: If they; get.out of: work;-they-look for.another: 
jobsandktheysthyeto nee eople’. 
“wh i 


Andersgn in Ward 6 and incu 
cock inéWard 7. 
Apparently, a decision has not»been reached had 
the fifth race in Ward 1 where the Rev. Raymond ° 
Kemp and Norman C. Neverson will faceeach ather 
The ‘Rev. James E. Coatés, vice president ofthe * * 
board and successor to Mrs. Allen as president, ’ 
called her resignation “highly commendable,” 


“Tt shows a lack of any acrimony and indicates ° 
ra genuine interest in an orderly transition on the 


re 


Pointing to the complexities of the budget and # 
what he called the bureaucracy of the school system, :., 
Coates said that he would “strongly urge” Barry to 
accept the appointment if it is offered, 


“It also will give other board members a chance 
to work with him and to consider his qualifications 
for board leadership,” Coates said. In the past, Barry 
a eee that he would like to be president of the 

oar¢ 

While Coates praised Mrs. Allen’s action, her 
long-time foe, Mrs. Swaim, said critically, “She ob- 
viously is not serious about the idea of responsibility, 
The responsibility is a collective one — it’s not just 
Barry alone. 

“Since the election results were a refutation of 
the board leadership, then she should get the folks 
who always voted with her to resign too,’?. she added. 

Mrs. Ee was referring to Nelson Roots,*who. 
lost in Ward 1; Muriel Alexander, who did not seek : 
re-election i Ward 4; Evie Washington and Albert A. 
Rosenfield, seats ‘were not up this year,*and 
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dion ef ee 
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End of Her Kra 


By JOHN MATHEWS 
parent on Star Staff Writer 


The Allen era—or regime as her detractorscatr’ 


“it—ended yesterday when the imperious woman who 
has headed Washington’s Board of Education for 
nearly two years abruptly quit. 3 
_ Anita Ford Allen, the opitome of olid, middle- 
class Washington black citizenry, who once said in an 
interview “‘if I am given a job, I don’t stop until it’s 
done,”’ leaves with her mission to reform District 
schools Jargély unaccomplished. 

In a prepared statement yesterday, Mrs. Allen in 
effect willed the legacy of problems she has grappled 


with for over four and one-half years to Marines ope in 
boatd 2 it 12 days-ago, and to the fivesvard mem “three-year term a 
~~Dbers ‘chosen in 


Barry, who. decisively beat her for a ie ane 


the Nov. 23 runoff election. 

Barry — Mrs. Allen called him a “‘street dude” 
during the campaign—and the other board members 
do not take office until Jan. 24. Mrs, Allen suggested 
that the board she could have controlled for another 
11 weeks should now appoint Barry to complete the 
remainder of her term. 


HER PREMATURE resignation, which she said 
was “better for the orderly transition of the educa- 
tion process,’”’ marks the passing of power from what 
came to be known as the board’s conservative major- 
ity to a so-called liberal majority Barry will probably 
lead. Her critics will now have a chance to show 
whether they can solve the problems of the unwiedly 
school system they have inherited. 

The 45-year-old mother of four, minister’s wife 
and U.S. Office of Education official first became a 
board member in July 1967, appointed by U.S. Dis- 
trict Court judges under a system since replaced by 
local election. 

Her initial appointment also marked a symbolic 
change of power: The first black ‘majority on the 
local school board. She was immediately named 
the new board’s vice president. 

As its first order of business, the board was 
confronted with the de facto desegregation decision 
handed down by Judge J. Skelly ‘Wright in a case 
brought by Julius W. Hobson, soon to become Mrs. 
Allen’s prime’ antagetiist. The board decided not to 
appeal the decision, which forced the resignation of 
then Supt. Carl F. Hansen. 

Mrs. Allen headed a search committee for a new 
superintendent and made what many feel was her 
first key mistake. With her support, the committee 
chose William Manning, then superintendent of Lan- 
sing, Mich., schools. Eight months later Mrs. Allen 
publicly expressed her displeasure with her choice, 
and Manning later was forced out after serving less 
than two years. 


IN AUGUST 1968, Mrs. Allen decided to run for 
the first local elected school board this century, 
saying. she would epposethe’ “combined ‘forces of 
inertia, reaction, disinterest, conservatism, prejudice 
and vested interests.’’ In the November election, 
Hobson won outright with Mrs. Allen a close second 
and subsequently the leader in the December funoff 
election. 


By LYNN. DUNSON 
; Star Staft Writer ~~" 

Marion S$. Barry, who ‘twas elected to the D.C. 
school board last week, could have the at-large seat 
which Anita F. Allen vacated yesterday, 4 partial 
poll of the board shows. 4 

Mrs. Allen, who served two controversial terms 
as president of the board, stunned most of her 
colleagues with the announcement of her resignation, 
effective immediately. 

At least seven of the remaining 10 members of 
the board — the required three-fourths majority — 
are favorably disposed to Barry’s appointment. 

Affer Mrs. Allen’s announcement, Barry went 
into conference with several close advisers. He could 
not be reached for comment on whether he would 
accept the appointment at this time. 

Mrs. Allen said she was relinquishing the last 11 
weeks of her unexpired term so that Barry, in the 
at-large seat, could participate in decisions having 
long-range implications. The fiscal 1973 budget would 
be an example. 

On the night of his election, Barry announced 
that he would endorse ward candidates and actively 
campaign for their election in run-off contests on 
Nov, 23. This commitment may influence him not to 
accept a position on the board now. 7 

Sources close to Barry said that he is nearing 
decisions on who he will support in the ward run-offs. 

His anticipated selections, expected to be an- 
nounced Monday, are (Howland) Hilda Mason in 
Ward 4, incumbent Mattie G. Taylor in Ward 5, 
incumbent Martha S. Swaim in Ward 6 and Delores 
Pryde in Ward 7. 
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When the board met to organize in January, Mrs. 


_Allen and Hobson were the rivals for its presidency. 


#2/0'stalemate de 


loped . and: Mrs: Allen again had to 
of vice president, casting the key 
promise candidate, the Rev. James 
“11 months were turbulent times for 


i 


settle for the jq 
vote for the cog 


noise” of angryscrowds at school board meetings. 
“T’ve gone through’ hell Decapredve’ eon sttibborn 
on this,” she said. “6pcorn was thrown at me at one 
ting and there has been verbal abuse.” 
November 1969, ie Allen, who had pres a 

id-netzhave-to-stand for re- . 
election, had her Bete ee ito Apistection ‘ 
With the bad luck of the draw, Hobson had a one-year 
term. He decided to run in a ward and lost. Mrs. 
Allen interpreted his defeat as a vote of confidence in 
her wing of the board. 


, THE ELECTION produced the strong conserva- 
tive majority which named Mrs. Allen its president in 


. January 1970 and again this past January. As presi- 


dent of the board, Mrs. Allen had two major objec- 
tives: Naming a new superintendent to replace Man- 
ning and creating a grand design to turn the school 
system around. 

Despite her control of the board, Mrs. Allen’s 
first choice for superintendent was rejected and in- 
stead the board picked Dr. Hugh J. Scott. But Mrs. 
Allen did succeed in fashioning her plan to reform the 
schools. 

She called in prominent.psychologist Kenneth B. 
Clark, a strong-willed personality like herself, who 
designed a ‘‘plan for academic excellence” accepted 
by the board. But large-scale teacher opposition.and..... 
Scott’s coolness to the Clark scheme reduced the plan 
to an unrecognizable shambles. The fate of the Clark 
plan was probably Mrs. Allen’s greatest frustration, 
equalled only by her defeat at the polls last week. 


IN THE FACE of Barry’s well-financed and coor- 
dinated campaign, Mrs. Allen made an appeal to 
voters based on her record and her commitment to 
order in the classroom and on the school board. The 
small turnout of voters apparently held her accounta- 
ble for the many ills of local schools. 

Explaining why she has expended so much tim: 


and energy to being a school board member, Mrs, ~ 
Allen once said: ashi nasi 
“I came to this job glad to be a voice for people 
who need help. They are people much like my family 
that grew up in Anacostia — not wealthy, but honest, 
hard-working and respectable. They are church-going 
little people who are proud and want effective educa- 
tion for their children. They don’t march in the 
streets, waving black power and any other kind of 
banners. If they get out of work, they look for another 
job and they try to make it. They are the quiet people 
whose, names no.one knows.” TE ean 
».Qne’can Safely predict that ‘Anita Allen will not «4! 
be quiet for long and that her name will not become 
unknown locally. i Wiehe 
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candidates ate Jeannine §, Che “4 
Ward i, Oscar Mims in Ward 5, the Rev® Jess 
Anderspn in Ward 6 and incumbent Edward L, Hat 
cock inWard 7. 

Apparently, a decision has not been reache 
the fifth race in Ward 1 where the Rev. Raymond 
Kemp and Norman C. Neverson will face each other.. 

The Rev. James E. Coates, vice president of the 
board and successor to Mrs. Allen as president, 
called her resignation ‘“‘highly commendable.” 


“Tt shows a lack of any acrimony and indicates 
her genuine interest in an orderly transition on the 
board and in the public schools,’’ he said, 

Pointing to the complexities of the budget and 
what he called the bureaucracy of the school system, « 
Coates said that he would “strongly urge” Barry to” 
accept the appointment if it is offered, 

“Tt also will give other board members a chance 
to work with him and to consider his qualifications 
for board leadership,” Coates said. In the past, Barry 
has aptiars that he would like to be president of the 
board. 

While Coates praised Mrs. Allen’s action, her 
long-time foe, Mrs. Swaim, said critically, “She ob- 
viously is not serious about the idea of responsibility. 
The responsibility is a collective one — it’s not just 
Barry alone. 

“Since the election results were a refutation of 
the board leadership, then she should get the folks 
who always voted with her to resign too,” she added. 

Mrs. Swaim was referring to Nelson Roots, who 
lost in Ward 1; Muriel Alexander, who did not seek 
re-election in Ward 4; Evie Washington and Albert A. 
Le asngd whose seats were not up this year, a 
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Busing 


s of American citizens. 
he coercive element in- 
H in the policy of racial 
e,’ the Baptists said, 
with the consequent 
pd busing,’’ is contrary to 
pst interests of education 
all children.” 
resolution urged Con- 
and the courts “to use 
proper means to make it 
for every child, re- 
ss of race, to attend 
borhood schools.” 
amendment on open 
g said, “We likewise 
t open housing for all 
in any neighborhood to 
our support of neighbor- 
schools rest on Christian 
bles.” 
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h Death 


bd was 31-year-old Eric 
quist of Thomas Drive, 
Spring. His wife, eight 
Ss pregnant, was serious- 
hred and lost the baby. 

ording to police, the 
occured about a_ half- 
orth of Route 29 early on 
18. Youngquist’s car was 
bent around a telephone 
McCallister was unin- 
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Job Bias Hearing 


By PHILIP SHANDLER 
Star Staff Writer 


Washington’s gas and elec- 
tricity companies have de- 
murred from taking part in an 
unprecedented federal hearing 
on minority-hiring in the utili- 
ty industry, spoiling an inquiry 
into a “unique” situation here. 


The Washington Gas Light 
Co. and the Potomac Electric 
Power Co. both have rejected 
invitations to appear at hear- 
ings by the U.S. Equal Em- 
ployment Opportunity Com- 
mission to begin Monday. 


The EEOC holds one set of 
public hearings a year on 
some phase of job bias, usual- 
ly discrimination in a geo- 
graphic area. Next week, for 
the first time, it will focus 
nationwide on an industry, and 
it has picked the power busi- 
ness, which civil rights leaders 
say has the worst record of 
hiring and promotion of blacks 
and other minorities, including 
women. 

Washington Gas Light and 
Pepco are not alone in refus- 
ing to testify next week: 16 of 
30 firms have turned down in- 
vitations, an EEOC spokes- 
man said yesterday. 


Requests Filed 


In the other hand, compa- 
nies — including the Baltimore 
Gas Co. — have asked to ap- 


pear. 

As a result, ‘We think we 
have a fair representation of 
the national situation,” Alan J. 
Golub said, “but we will not 
have an opportunity to exam- 
ine the unique Washington sit- 
uation.”’ 

Washington is unique, he 
said, because of the high edu- 
cational level among blacks 
here. 

“We wanted to get into the 
question of just what the quali- 
fications for hiring and promo- 
tion here are — whether they 
are related to the jobs,” Golub 
said. He is deputy director of 
research. 

Both Washington Gas Light 
and Pepco have been accused 


Black Sheep Passes 


D.C. Health Inspection 


~ The Black Sheep restaurant, 
at 2014 M St. NW, was listed 
in some editions of The Star 


Wednesday as being still 


closed after failing a health 
inspection last month, The in- 
formation was based on Dis- 
trict government records. 
However, the restaurant was 
closed for 14 days, from Sept. 
28 to Oct. 8, and then was re- 
inspected and allowed to re- 
open. The restaurant passed 
the inspection, with a mark of 


District licensing officials 
were never properly notified 
that the restaurant had passed 
inspection, so the license was 
not restored. Julian Paul 
Green, chief of business ii- 
censes for the city, said that 
notification was in the process 
of being made to bring the 
records up to date. 


by the Washington Urban 
League for years of not hiring 
or promoting enough blacks 
ed skilled and managerial 
jobs. 


Hiring Queries Okayed 

The allegations have become 
part of current hearings by the 
D.C. Public Service Commis- 
sion on rate-increase requests 
by the companies. A’ federal 
judge ruled last January that 
the PSC may consider hiring 
patterns while adjudicating 
rate proposlas. 

In a letter to the EEOC, 
Dorsey F. Hughes, senior vice 
president of Pepco, said, ‘‘We 
heartily support the utilization 
and employment of women 
and minority workers.” But he 
added: 


“We do not have anything 
new to add to the information 
that is in your files.” 

And Washington Gas Light 
busy with its rate case and a 
current gas-supply problem to 
testify, a spokesman said. 

Yesterday, a Pepco spokes- 
man refused to provide a re- 
porter with data on the per- 
centage of minorities in the 
company’s work forces gener- 
ally, or at upper levels. 


Figures Cited 


The spokesman did say that 
31 percent of clerical workers 
are minority persons, that 16 
percent of the work force is 
female, that 42.5 percent of 
new employes in 1970 were mi- 
norities, and that minority hir- 
ing has risen 88 percent since 
1965. 

Washington Gas Light said 
31 percent of its total work 
force is composed of minority 
people, 14 percent are women, 
and 53 percent of its newest 
employes are minorities. The 
gas spokesman, like Pepco’s 
man, refused to discuss up- 
per-level employment. 

The Urban League asserted 
in January that blacks com- 
prised six percent of Pepco 
employes in “high-paying, 
white-collar, and Skilled 
blue-collar jobs.” 

New data.is scheduled to be 
provided to the PSC by Dec. 3, 
as part of the rate inquiry. 

The EEOC, in advance of its 
hearings next Monday through 
Wednesday, released figures 
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showing thatnationwide 
blacks comprise 6.1 percent of 
utility-company employes—the 
lowest among 23 major indus- 
tries. Women comprise 15 per- 
cent, it said. 

Of the 152 biggest gas and 
electric firms, 79 had no black 
officials or managers, the 
EEOC said. 

“The record for the industry 
is poor,” says a position paper 
for the hearings. 

Some companies have 
“made strides” toward minor- 
ity upgrading, and ‘much of 
our effort in the hearing will 
be devoted to demonstrating 
the contrasts among the com- 
panies,” the EEOC said. 

Next week’s hearing is the 
sort that civil rights groups 
have been urging more of to 
show government concern with 
racial patterns, as well as 
scattered individual bias cas- 


es. 
Unlike other investigative 
agencies, however, the EEOC 
has no power to subpoena re- 
luctant witnesses like Pepco 
and Washington Gas Light. 
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4ca/smore traditional :background ‘and 
+ seducation;“ost#her seat’ to Barry. with a cam- 


|__| jpaign based oniittle bit rhetoric, proclaiming 
4 Se ‘ 


‘ee "Prove Not Enough 


Her friends:.and “little people” were not 


‘enough «to “overcome the organization that. 


_ gave Barry .more‘than 58 percent of the vote. 
Mrs. Allen also ‘had the support of most of 
' the city’s black ministers, who claimed credit 


» for helping to elect D.C. Del. Walter E- Faunt- 


- roy, a Democrat, in March. 
But last night’s results, if anything, demol- 


ished any claim for decisive political influence. 


by the city’s black clergy. 
Barry had'the*endorsement of “Fauntroy 
and. the sactiverhelp.of former city council 
_ members ‘Polly Shackleton «and John Hechin- 
& ger,:both of whom -also had helped Fauntroy. 
~ Probably. about. half of the Barry workers par- 
- ticipated in the‘Fauntroy campaign. =" 
_ Mrs. Allenhadscontended that -the:Barry 
_ candidacy “was. the product, of a political ma- 
chine ‘headed “by Fauntroy»and white liberals. 
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for the Student Non-violent Coordinating Com- 
mittee, Barry received publicity from his con- 
frontations with District officials and his in- 
volvement in thé Free D.C. movement. Later 
- -hereceived more publicity for his leadership of : 


ce federally funded Pride, Inc., a job-training pro-- 


gram for inner city youngsters. 


Barry’s relationship with the youth of the 
District: was stressed at the start of his cam- 
paign with the slogan: “Unite to Save the 

*Children.”’ In‘the last stage of the campaign he 
=eswitched tactics and accused Mrs. Allen of 


bearing responsibility for the ills afflicting the 
eeschools;” - gate asia tee is 


Victim of Bickering 


“While Mrs. Allen stressed her belief in 
giving the city’s children a no-nonsense educa- 
tion that would help them obtain good jobs, she 
fell victim to the bickering among board mem- 
bers which gave the impression little was being 
done to improve the schools. ) 

Given the.apparent widespread dissatisfac- 

tion with the school system, it is possible that 

any articulate, well-known personality could 
have beaten Mrs. Allen. ’ 

_ Barry carried seven of the city’s eight 
wards, losing only Ward 3, the predominantly 
white area west of Rock Creek Park. 

In the past two school board elections, 

Ward 3 dominated the voting turnout, contribut- 
ing as much as 40 percent of the total city vote. 
Yesterday, however, less than a fifth of the 
vote came from Ward 3. 


Lineup the Same / 
me The ward voting lineup was the same that 
« elected Fauntroy to Congress. 


Barry and Fauntroy today are certainly 
the two hottest local political properties in the 
District. Although Barry Lee that he wants 
eld by Fauntroy, 

~ he could’change his mind by next year. let 
If he does decide to oppose Fauntroy for 

the delegate post; it cogld split. the so-called 

_ machine that elected thém both-and leaveithe 
~2oway. openfor.another candidate to represent 


othe city in Congress. So 
~ eg But-it remains to be«seen 


ae soe 
ean -survive the morass of school politics: 
that: dragged-down Mrs. Allen—and Julius Hob- 
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